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PREFACE. 



In compiling this Digest, it has been suggested that I was supplying a 
want whi(1i, to some extent, had been felt by members of the professsion 
for some years past ; but whether or no this be so, the fact remains that 
no work of this nature has been published since 1880, and this, I think, 
was a sufficient inducement to me to proceed, in the hope that, should the 
book be carefully and accurately compiled, and comprise an authentic, 
exhaustive, and reliable compendium of the decisions of the Supreme and 
Appellate Courts of New Zealand, brought down to the present time, it 
would doubtless receive from members of the profession and of those 
concerned or interested in legal matters in this Colony, the encourage- 
ment it deserved. 

In a country like New Zealand, where the amount of case law is daily 
increasing rapidly, it could not be but that a contemporaneous digest or 
synopsis of the law reports should become a necessity and a convenience. 

The present Digest, properly speaking, is necessarily a continuation of 
Mr. Broad's work, compiled on different lines, arrangement of matter, and 
references, brought down to the present time. The cases, so far as 
practicable, have been inserted under the proper and recognised headings, 
and a double index of these cases is appended to the work. Reference has 
been made to the Statute Law, as enacted and as at present in force in 
New Zealand, by foot-notes to cases where the decisions are founded on 
the Statute Law, or on questions as to the meaning and construction of 
Acts, or the particular Sections of Acts which were then obtaining and in 
force in New Zealand, but which have since been repealed. No efforts have 
been spared to make this book thoroughly reliable, and it has been my aim 
that the work should be most carefully and accurately compiled ; but the 



vm. 

v/rncA'hat hasty manner in which it has been carried through the press 
renders it probable that some errors and omissions may have been over- 

Acknowledgement must be made of the assistance which I have received 
(rrrtn Mr. Broad's ** Digest." That gentleman's work has been in use since 
i8to, and has been of much service to the legal profession. 

It is my intention to compile a separate Digest of the unauthenticated 
reports of the decisions of the Supreme and Appellate Courts of New 
2^a!and, and I am now engaged in collecting these reports, and as soon as 
a sufficient number of them have been placed at my disposal I will 
forthwith proceed with the work of compilation. The comprehensiveness 
and success of the latter work will necessarily depend not so much on the 
efforts and labour of myself as on the assistance and support which the 
scheme will receive at the hands of the members of the profession and 
others who may take an interest in the work. 

In bringing these prefatory remarks to a termination, my acknowledg- 
ments are due to Mr. A. R. Barclay, B.A., LL.B., of this city, for his assi^^tance 
in the compilation. He has also promised to give me the benefit of 
his assistance in the compilation of my next work, should it be decided to 
proceed with it. 

T. S.-S. 

DUNKDIN, MaV, 1885. 
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A DIGEST 



REPORTED CASES 



DECIDED IN THB 



SUPREME & APPELATE COURTS OF NEW ZEALAND, 
From i86r to 1885. 



Pkobibitioh, S 



OF EXCESS. - 



ABATEMENT. — Unincotporatfd BoartU— 
/Voctiue. 
The members of the Wute Laoda Boird of 
Otago, which wu Dot > budy corportta, wwB 
made defendauta in an action for tpeoifia relief, 
and an Injunotion wiu obtained to reatrain them 
from aanctioniDg any tranafer or exchange of the 
lioenae of a pastoral run held by the priacipal 
def eDd&nta. The ntemben of the Board, ahortly 
after the iujunction waa granted, resigned, and 
varioua other ohangea occurred in the conatitu- 
tioD of the Board during the progieai of the 
action. Of thete cbaogea no notico wai taken 
by the plaintiflB until the case had been twice 
tried and they were in a poaition to move for a 
decree. An ex parte order having l>een obtained 
> by the plaiutim, euablins them to aubatitule 
the then raembera of the Board in Ueu of those 
originAlly aned. 

Held .- (I) That the order waa bad, and rule 
made abwDlute, vith coatt, to reacind it. (2) 
Tb*t if the reaignation or remaval of membera 
of aji Qoinoorporated board oame within the 
equity of Rolea 379-90, the practioe prescribed 
by ttiooe ralea had not been followed. And (3) 
l^at tbe practice of the Court of Chancery 
could not be prayed in aid of the order under 
Buie 10, £eg, Oen., 1869. 

'Smyr Zbalihd and AuarBAUiN Land Com- 
pany r. Boise, Mac, 776. 

a Lunaik — Abalaneat — 

Piraetiee. 
Ous of twu plaintiffig waa of nnaound mind 



Abatement. 

when the action waa oommeoeed, and after 

aotion wu fonnd lunatic by iaquiaition. 

Stid : That the action did not abate, bat 
might be carried on by the same plaintiff, and 
that the action had been properly brought in 



then 



teofb 



Isaacs and Anotbbr i>. Oallasher, 2 J.B., 
11. 
ABSOLUTE MAJORITY.— 5« Qco Wab- 



AOOOBD AND SATISFACTION. — Cowfi- 

tions PrtcedaU — Ittdtpendail Stvpulatiimt. 

To aupport a plea of accord and satlafaction, 

it ia inoambent opon the defendant tu ahowthat 

the accord has been completely executed. The 

ElaiatiSa being ereditora of defeadaut'a in a 
irge aom of money, it was agreed that the 
delendanta should give up to tbe plaintiSa the 
wbole at hia estate and effects, and that the 
plaintiffs abonld f^rant the defendant a release 
on his estate being wonnd up. The plaintifl^ 
subsequently sued the defeadaut for the whole 
~ of their claim, and the defendant 



pleaded tbe making of tbe agreement for a 
release, ita due performance and fulfilment by 
bim, and prayed that the plaintiffs should Iw 



9 ezecate a release in terma of the 
agreement. The plaintiffs, by their replication, 
alleged that the defendant had kept Wk and 
retained for hia own oae divers aom* of money, 
goods, chattels, and effwta, contrary Ui the 
terms of tbe agreement. On demurrer to the 



Held : (1) That the replioation discloved a 



2 



DIGEST OF GASES 



Accord and Satisfaction, 

good uiBwer to the plea. (2) That the complete 
performance of the defendant's agreement was 
a condition precedent to his right to claim a 
release ; and (3) That not having performed the 
agreement, the defendant could only avail him- 
self of the property realised by the plaintiffs 
under it by proper pleas (of setoff or payment). 

GOMMKBCIAL BaNK OF NbW ZEALAND V, 

Brown, Mac. 555. 

AOOOITNT- — Mortgagor and Mortgagee— 
Bight of Surety— Pleading. 

E. B. and A« B (his wife) borrowed £500 
from a Gompany, and as security gave a further 
charge on property at Rangiriri, already under 
mortgage by them to the Gompany. The 
amount was also secured by a mortgage over 
property at Epsom, executed by the appellant 
at tne request of E. B and A. B. Tbe Epsom 
property was sold first, and realised more than 
the £500. Afterwards the Rangiriri property 
was sold, and realised more than the first mort- 
gage on it. In the deeds which were set oat as 
part of the declaration the appellant was re- 
■lerred to as "sole Trustee" of the Epsom pro- 
perty. 

Held : That the appellant was in the position 
of a surety, and was entitled to an account in 
respect of the Ran^iirin as well as the Epsom 
property, and to be indemnifiei out of the 
surplus arising from the Rangiriri property over 
and above the first mortgage on it. 

Held also : That the Gourt could not infer 
that the appellant was *'sole Trustee" for A. 
B., but that the fact should have been pleaded* 

BsiGHAM V. Ghambebs, 1 O.B & F., G.A., 
66. 

2 Debtor and creditor — Settled 

account — Accounting party amending ac- 
count — Re-opening — Surcharging and fal- 
sifying — Implied contract to pay interest. 

When a creditor, who, though under no ob- 
ligation to deliver accounts, yet at the instance 
of his debtor does so, and his debtor agrees to 
the amount shown by the account, this does not 
preclude the creditor from afterwards showing 
that his account was erroneous, items having 
been accidently omitted, and from amending it. 
This is neither surcharging or falsifying — those 
terms apply to correcting accounts as against 
the aocounting party, not to an accounting 
party amending his own accounts. The fact 
that under the former procedure a matter could 
be fully investigated in a Gourt of Law, and a 
Gourt of Equity would not consider it, does not 
preclude the Gourt from adjudicating, notwith- 
standing that the action is ot*ought in the form 
of an equity suit, as the Gourt can administer 
both law and equity without resard to mere 
form. When an account is settled, and in that 
settled account interest is allowed, the Judge, 
who hears the case as a jury, may infer that 
there was an agreement to pay interest, not only 
on the items of the settled account bat also on 
items accidently omitted therefrom. R made 



Account, 

large advances from time time to or for EL, a 
native chief. Some time before K's death, at 
the request of K, R prepared an account of K'a 
indebtedness, in which account interest was 
charged. After K*s death the plaintiff dis- 
covered a number of vouchers for payments of a 
like nature with those in the stated account, 
but which had been accidentally overlooked in 
making up the account. Some of these items 
were entirely unsecured, but others were virtu- 
ally secured by a mortgage of stock which 
covered a class of items in the stated account. 
The plaiutiff brought an action against the 
executor of K, in which he prayed to have the 
account opened and taken before a proper person. 
Afterwards, at the trial, he obtained leave to 
amend his prayer by praying that the account 
stand with liberty to surcharge and falsify. 

Held ; (1) That the amendment was properly 
allowed to enable the Gourt to do justice. (2) 
That the plaintiff was entitled to amend the 
account by inserting the discovered items. (3) 
That the account should otherwise stand, with 
liberty to the defendant to surcharge and falsify 
except as to that portion of the account which 
was covered by the mortgage of stock, which 
should be re-opened. (4) That the Judge, who, 
' without a Jnry, tried the case was justified in 
inferring an agreement on the part of K to pay 
interest. 

Shebhan V, Russell, 2 L.R., G.A., 139. 

AOOKETlOJSiB-— Mortgagor and Mortgagee, 

Defendant having, by virtue of a special 
statute, exchanged lands subject to mortgage 
for lands of greater value, the plaintiff brought 
an action against him claiming a decree declar- 
ing that his mortgage security should extend 
and apply to the lands thus acquired. 

Held : That the mortgagee was not entitled 
to the benefit of accretions. 

Gakoill v. Green, Mac. 991. 

AOQXSIEBOEJSfOE. — New Trial — No Evi- 
dence in support of material issue — Qoods 
delivered to wrong person. 

A, the consignee of 500 barrels of cement, 
being pressed by B, captain of the ship by which 
it arrived, to take immediate delivery, promised 
to do so next morning early. In the meantime 
A sold the cement, and gave the purchaser 
power to receive it. In the morning a lighter 
came alongside B's vessel, and the master said 
he had come for the cement. When it had all 
been delivered into the lighter with the excep- 
tion of 10 barrels, a ketch came alongside, and 
the master presented an order from the pur- 
chaser for the delivery to him of the cement. 
The master of the lighter offered to deliver the 
cement to the master of the ketch, but the latter 
refused to take it, saying it was no good doing 
so. The cement remained on board the lighter 
for more than a day, and was then put on board 
a ship and taken on to Napier. No complaint, 
however, was meanwhile made to B, nor was 
any information given to him of anything being 
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NEW ZEALAND. 



Acquiescence. 

wroDg until the ship had sailed. A sued B and 
tbe ovnier of B*8 vessel for refusing to deliver 
the cement. The jnry found for the defendants. 
Afterwards, on a motion for a new trial. 

Held: (1) That in view of the conversation 
which B had with A on the day previous to the 
delivery of the cement. A, by failing to carry 
oat his undertaking, had assisted to mislead B ; 
that B, in delivering the cement without a 
written order, had acted according to the or- 
dinary course of basiness at the port, and 
consequently that slight evidence would be 
sufficient to establish acauiesoenoe on the part 
of A in the delivery made. (2) That the acts 
of the purchaser with respect to the delivery of 
the cement bound A, and notice to the purchaser 
would be notice to A, and, therefore, the master 
of the ketch was the agent of A to receive the 
cement, and his refusal to remove the cement 
out of the lighter after it was offered to him, 
amounted to a complete acquiescence on the 
part of A to the cement being placed on board 
the lichter, and afterwards transhipped. Conse- 
quently, there was evidence to go to the Jury 
in support of the finding to which the Jury 
oame. 

FiNDLAT V. Albion Shipping Company, 1 

Ij.rt., O. A. , o4« 

2 Infanta Conveyance — 

Void or Voidable — Conjirmationr— Stand- 
ing by after majority and knowingly per- 
mitting expenditure on Land by persons 
claiming under Voidable Conveyance. 
The defendant during his minority became 
the grantee in fee of lands purchased by his 
father from the Crown in the name and for the 
benefit of the defendant. The defendant and 
his father conveyed the lands during the defen- 
dant's minority to one of the plaintiffs for the 
sum of £40, and a portion of the land was re- 
sold by the purchaser to his co-plaintiffs. The 
ddEendant attained his majority, up to which 
time about £30 had been expended on the land. 
Subsequently and prior to 17 th March, 1866, 
when def en<lant gave plaintiffs notice to quit and 
deliver up possession of the land in dispute £466 
had been expended in further improving the 
property. These improvements had been made 
with the knowledge, consent, and encourage- 
ment of the defendant. An action of ejectment 
having been bruusht by the defendant against 
the piaintiffii, and judgment obtained therein, 
and the present suit having been instituted to 
restrain further proceedings thereon, 

Held : (1) That the acts of the defendant 
after attaining his majority did not amount to a 
confirmation of the conveyance executed fay him 
during his minority, nor were the plaintiffs en- 
titled to a decree requiring the defendant to 
execute a deed of confirmation ; (2) That the 
plaintiffs were not entitled to any relief against 
the defendent in respect of the £40 paid for the 
land to the defendant's father or for the £30 ex- 
pended upon improvements during the defend- 
ant's minority ; but that (3) the plaintifb were 
entitled to an injunction restraining proce«>dings 
npon the judgment obtained by the defen dant 



Acquiescence. 

io his action of ejectment until he had paid the 
plaintifih the value of the improvements (£466) 
made upon the land by them with the defend- 
ant's knowledge, consent, and encouragement 
after he attained his majority. 

Francs v. Suistbd, Mao. 686. 

Deed of Arrangement — 



Acquiescence by Petitioning Creditor- 
Estoppel. 

A deed of arrangement for the benefit of credi- 
tors was executed by a bankrupt under the 
Bankruptcy Act, 1867, but was not declared 
completely executed within the time limited. 
One of the creditors who had acquiesced in and 
executed the deed thereupon presented a 
petition for adjudication against the debtor, who 
was accordingly adjudged a bankrupt. On a 
petition to annul the adjudication presented by 
the Trastees appointed under the deed. 

Held: That the petitioning creditor having 
acquiesod in the deed was disqualified from 
» being a petitioning creditor, unless he could 
establish that his assent to the deed was ob- 
tained by fraud. 

In re Bbrgsr, 1 J.&, N.S., S.C., 87. 

4 Riparian proprietor — 

Fouling stream— Injunction — Encourage- 
ment—Delay. 

Mere delay in enforcing a le^l right, which 
does not amount to an acquiescence barring 
that right, *will not disentitle a plaintiff to an 
injunction in aid of his legal right when estab- 
lished. A, a mill owner, with B's knowledge, 
erected a mill on a river which fiowed past B's 
land, and B was, at intervals, for some years 
afterwards, employed at the mill Sawdust and 
shavings from the null flowed down the river 
and injured B's land. 

Held: That these facts did not constitute 
such a case of aoquiesoenoe on the part' of B as 
to disentitle him to an injunction restraining 
future injury. 

Booth and othsbs v. Eaolb, 2 L.R., O.A. 
294. 

BY MORTGAGEE in 

acts of Mortgagor in derogation qf Mort- 
gage Secvrity. — Set Biix of Salb, 2. 

OF OWNERS. —See Land- 



AND QUIESCENCE.— 

See Gold Fields, 10. 

See Prohibition, 21, 25. 



-See Lbavk and Liobnsx 



ACT OF QtOD.— Ctmrnon Carrier— Act of Qod 
— Striking on a Known Snag. 

The .defendant, the master of a trading 
schooner from Dunedin to the Molyneux Kiver, 
received a quantity of sugar on board his vessel 
in Dunedin, in good order, for delivery to the 
plaintiff at his store on the banks of a branch of 
the Molyneux Biver. In hauling alongside a 



DIGEST OF CASES 



Act of God. 

jetty of the plaintiff*!, the Mtion of the tide 
canted the yeaael on to a known and viBible 
snag, and the plaintiff's sngar was thereby 
damaged. 

Held: That at the most the liability to en- 
oonnter mich an accident waa simply one of the 
ordinary perils of river navigatioD, a^inst which 
the use of a moderate degree of skill and pru- 
dence conld gnard. The plea that the damage 
was occasioned by the Act of God was not there- 
fore supported by the evidence. 

Bkog 9. Costa, Mac. 00. 
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Contract- Non-performance— 

Act qf Ood, 

The owners of a steamship contracted to load 
sheep, and to carry them to and deliver 
them at Hokitika, bat were prevented by the 
Act of Qod from loading the sheep on the day 
named in the contract or within a reasonable 
time thereafter. 

Seld: That the shipowners were liable in 
damages for breach of contract, as it contained 
no stipulation exonerating them from their 
obligation to j^rform it in the event of the Act 
of Qod rendermg such performance impossible. 

MoNab v. McMeckak and anothkr, Mac 428. 

AOTIOIX— Bills and Notes, 

No right of action can be founded upon a col- 
lateral oral agreement qualifvinff the engage- 
ment to pay contained in a Bill of Exchange or 
Promissory Note. 

CoBNisH «. Bank of N. S. Walea, Mac. 181. 

Easement — Bight to sell rtfresh' 



2- 



ments on a raceicourse. 

The anpellants purchased from the Race Com- 
mittee tne sole and exclusive right to sell wines, 
spirits, and refreshments on the race-course on 
tne 26th March. Ihey brought an action 
against the respondents for inter&ring with that 
right by occupying a booth and selBng wines, 

Spirits, &c., at the same place and on the same 
ay. 

Held : That the action was not maintainable, 
as the law recognised no such easement in gross 
or servitude as that claimed by the appellants. 



Clsmentb v. Edhoitdson, Mac. 542. 
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-Excessive Levy. 



An action is not maintainable for an exces- 
sive levy, even although it appears that the 
judgment debt, &c., amounted only to £424 
148 Id.; that the goods seized were of the value 
of £1800, and were sold for more than was due 
(£577 28^ 5d.) unless it also appears that the 
goods were divisible, and that part misbt have 
realised the true amount due on the^./a. 

CoRMisH V. Bank of N. S. Wales, Mao. 181. 
Warden — Refusal to issue Exe- 



cutiot^— Judicial Act, 

A Warden refused to issue execution upon a 
judgment recorded by his predecessor in office. 



Action. 

The judgment creditor brought an action against 
him for damages. 

Held : That the issuing of a Writ of Exe- 
cution or Warrant of Distress is a judicial act, 
and that an action does not lie against a Gold 
Fields Warden for refusing to issue such a Writ 
or Warrant. 

Lynch v. Wood, Mac. 179. 



■^Registrar — Judical Act^ 



The Reffiatrar when he issues a Warrant of 
Arrest under the Ordinance, acts judically and 
not Ministerially. He is, consequently, not 
liable to an action if the Bailiff appointed by 
the Warrant, after taking the debtor, negli- 
gently permit him to escape. 

OsLBB V. Chapman, Mac. 175. 



6 Jitdgment^ Estoppel —The Resi- 
dent Magistrates* Act, 1867, S. 28. 

An action havinsbeen brought in the Supreme 
Court OB a bill of Kxchaiu^e, which might have 
been sued for in the Resident Magistrate's 
Court, and judgment having been entered up 
contrary to Section 28 of the Resident Magis- 
trates* Act, 1867, and execution levied and 
satisfied, 

Held : That no action could be maintained b^ 
the judgment debtor against the judgment credi- 
tor for an excessive levy. The judgment of the 
Supreme Court, so long as it remained unre- 
versed or not set aside, was an estopped 

Bank of Otaoo v. O'Haba, Mac. 804. 



7 Speaker qf Provincial Coundl — 

Trespa9Sn^ 

^^ The Speaker ^ the Otago Provincial Council 
caused the plaintiff, who was a Warden of 
Gold fields, to be arrested for contempt in refus- 
ing to answer questions put to him by a Select 
Committee of the Council appointed to hold an 
enauiry into the '* Management of eoldfields, 
and the conduct of goldfieMs officers.*^ 

Held: That as the enquiry was not one 
affecting the public service of the Province, the 
imprisonment was unlawful, and that the 
defendent, as Speaker of the Provincial Council, 
was liable in toespass for having, by his war- 
rant, directed the arrest and imprisonment of 
the plaintiff. 

Robinson v. Rxtnolds, Mac. 562. 



8- 



for Personal Torts — Excessive 

damages. 

In actions for personal torts, the Jury, 
although their power is not despotic, have great 
latituoe on the question of damages ; and the 
Court will not interfere to disturb a verdict on 
the ground of excessive damages, unless the 
damages given are outrageous or flagrantly ex- 
cessive, and out of all proportion to the position 
of the parties and the circumstances of the case. 

MoCoMB V. Low, 1, J.R., 49. 



Hee Pbohibition, 26. 
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NEW ZEALAND, 



AOnON FOR ACCOUNTS.— «*; P*araBR- 



AOnOM FOR LAND.-.?a! Lahd. 
ADEMPTION OF BEQUEST.— See Will, 



The testslor died st »m, od the voyage fiom 
England to New Zealand. A will was foond 
disposing of his whole estate, and appointing 
two ezeontora, resident in Ireland. U(«u 
appUoBtion for letters of admiDistratlun, with 
the will itnnei:ed, to the widow, the Jadge 
granted the Order by which the adminittratrix 
waa ordered to pay over all moaejia in her 
band* to the executors in Ireland, and to 
■ocdtantib th«a), aad to enter into a bond. 
In the Goods of Wm. S. Cob, 1 J.R , 141. 

Orant to SlratigerB 



idiction. 

A.O., the deceased, left a brother and three 
sisters in New Zealand, and a sister in Scotland. 
Upon an applioation for letters □{ adminUtmtion 
to W.R.G., a stranger, made with the consent 
of the brother and two of the sisters in Kew 
Ze&land. 

Held: That letters of admioictration might 
be gmnted to a stranger in blood, with consant 
of a maiorit; of next of kin ; the ordinary 
Monritjr Ming required. 

In the Oood* of Ounh, 8 J.R., N.3., S,C,, 
06. 

8 Imnu/rallii/ o/ 

WidoiB — IlUqitimaq/ of Appliaant — 
BtKxading Order — Proced'are. 
Letters of administration having beea granted 
to tfae widow of the intestate, a R<:le NUi to 
reaoind the Order was obtained by one of his 
dangbters on the ground of the immoral oon- 
dttct of the widow, who, it was alleged, bad 
deserted her basbuid, lived in adultery, and 
committed bigamy. The administratrix denied 
the adultery, excused the desertion on the 
ground of her husband's craelty, and aliened 
that the daughter itas an illegitimate child of 
the intestate. The KnU having been dis- 
charged : 

Held—MKia appeal : (1] That if the appel- 
lant waa illentimate, as alleged, ebe had no 
right to interfere ; and the question of illedti- 
nxeucy was for a jury to determine. (2) That 
irreapective of that question, the immorality of 
a widow is not aecessarily a groand for refusing 
her administratioD. (3) That the application 
was too late, the appellant not haying taken 
any step for five years after the death ^ the 
intestsle. (4) That the Court has rower to 
cancel letters oF Hdmiuistration ; uad immoral 
conduct after the grant might afford snffloient 
r«a*OD foi doing to. 

SmMe, the proper node of prooadure in aaah 



AdmnUtraHon. 

a oase is trr petition or suit for speoific relief, 
and not by Rule Nim to reaoind the Order. 
GiLLOWAY v. Oallowat, S J.E., N.S., C.A. 
29. 

<fe 6o«i» non. — See 



BtvAndvng qranl of. 

— See pKAcncB, 33. .-, ,.-- 

ADUI8SIBILITT OF EVIOBNCE.— See 
Appeal fbok BiatDBtrr Maoibtrate, 1. 



ADULTERATION AOT, 1880, SECTION 

7. — Spiritt niBCtd leilh vyater — Noiiee 

poslfd in bar-room - W/uU is tuffictail 

dtdaration of admSxture — Fraud 

Where a person sell* spirits mixed with 

water, baving at tfae same time a conspicuous 

notice posted in tbe room ir. which the spirits 

are sold notifying that all spirits sold there are 

BO mixed, he is not liable to prosecution under 

Sectioa7of tbe " Adulteration Act, 1880," as 

the exhibiting of tbe notice, whetber seen by 

the pnrohtHr or not, negatives the impatation 

of fraud. 

Sernblt, that snob a notice, though not 
brought to tbe knowladge of tbe purchaser, is a 
suffioient decloiatioii of the admixture within 
Seotion 7. 

Habdiho v. Milton, 3 LR., ac, 17. 

f Commistioner 

BM to be a nnllity , 

in re tbe Albion, Mao. 876. 

yoU. —This esse was decided before tbe pas*- 
ing of "Tfae CommiasloDeri of tbe Sapieme 
Court Aot, 1875." 



A petition for adjudication in baukraptoy 
may be signed by the attorney of tbe petition- 
ing creditor, and (he affidavit verifying tfae 
same may be made by such attorney. 

Re MioDLZTOH AMI) M'QuAsi, 2 J.R., 164. 

OF MANAGER q/".Wfai«pap«r 

Company m/ffident in cose qf CorUen^, 
—Su CoNTBSiw, 4. 

OF DEFBNDANrS 80UCI. 

TOR mffi<ieta U> enobU Court to call on 
Plaintiff /or Explanation See CoN- 



An affidavit, otherwise inadmissible, will be 
admitted if U goes to show that a mistake baa 
been made by an ofScer of the Court, by which 
a party is liable to be prejndioed. 

Scott ti. Buodiikjk, IJ.R., N.^.SX).. 114. 
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DIGEST OF CASES 



Affidavit, 



Debtor*8 Writ of Arrest 



To entitle a phdntiff In the Supreme Court to 
a Writ of Arrest againtt a debtor about to leave 
the Colony, it is not Bu£Bicient to allege merely 
that the plaintiff will be prejudiced in bis action 
by the abeenoe of the defendant. The affidavits 
must show how the plaintiff will be prejudiced. 
Neither is it sufficient that it may be mferred 
that, in the absence of the defendant, the 
plaintiff will be unable to obtain anything by 
the judgment in case he should succeed. 

Edwabds v. Coltilli, 2 J.R., N.S., S.C., 36. 



The jurat of an affidavit made by more than 
one person should state that the several de- 
ponents were duly sworn. 

In re Cunningham, 2 J.E., N.S., S.C., 228. 



An affidavit required on a motion for leave to 
sign iudgment by default for a want of plea need 
not be sworn by the plaintiff personally. His 
solicitor, if in a position to verifv the cause of 
action and the deot, may swear the affidavit 

KiRKMAN ff. West, 2 J.E., N.S., S.C., 229. 
Verify mg BUI qf Sale,— See 



Bill of Salb, 10. 

AFTER ACQUIRED PROPERTY.- See 
Bill of Sale, 2. ^ 

<— ^— Specyic 

ChaUeU.—See Bill of Sale, a 

AQiEJSiTf—BesponabUUy q/*.— /!tee Pleading, 
24. 

SigncUmre by, under Statute qf Frauds, 



—See Pleading, 27. 

NegUqence qf,—Set Kegugekoe of 

Fellow Sebvant. 

4tight to Sue.— See Pbikoipal and 

^ Aatm, 4 *-^ " • > ' 

AND TRUSTEE.— iSee Propbbty 



Tax, 2. 

AGREEMENT. — Conaideratian — Construe- 
tUm, 

By an agreement in writing, the defendants 
sold and we plaintiff purchased a mob of cattle 
for a sum of money payable by bill at 3 months. 
The defendants, by the same agreement, stipu* 
lated that they would keep out of the slaughter- 
iog business durins the currency of the bill. In 
an action against the defendauts for a breach of 
the latter agreement, 

Seld, on demurrer : (1) That a declaration 
averrinff that the defendants had slaughtered 
and sold animals for food (without showing that 
they were of the species purchased by the plain- 
tiff) assigned a good breach of the agreement ; 
and (2) that the defendants' agreement to 
remain out of business as slaughtermen oould 
not be construed as being independent of the 



Agreement. 

agreement for the sale of cattle, and, therefore 
was not void far want of consideration. 

Dunn v. Campbell and Anothsb, Mac. 490. 

FOR LEASE. — Bight qf 



Renewal on Month's Notice, 

An agreement for a lease of certain sawmills 
for a term of 12 months, provided that the lessor 
should, at any time durins tiie term, upon the 
request in writing of the lessee, and on his giv- 
ing one month's notice of his desire, execute a 
lease of the premises for the remainder of the 
term, or for a further term of one or two years. 
The lessee during the term gave one month's 
notice in writing that he elected to take a lease 
for a term of two years from the date granted in 
the agreement. The lessee i^terwards tendered 
a lease for execution, but the lessor refused to 
execute it 

Held, on demurrer : 1. That the true oon' 
struction of the agreement was that the tenancy 
should subsist for 12 months certain or for two 
or three years if the lessee should so desire. 2. 
That the request and notice were sufficient to 
comply with the agreement. S, That the deed 
of lease was tendered in time, since the term of 
the lease was to begin from the expiration of 
the term under the agreement, and not on the 
expiration of the month's notice. 

GimoTTB V, Bruos, 2 J.R., N.S., S.C., a 
2 J.R., 119. 
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FOR MORTGAGE.—" The 



Conveyancing Ordinance," Sess, 2, No, 
10, S. 42. 

Although a letter or memorandum may be 
inoperative as an equitable mortgage under S. 
42 of the Conveyanctng Ordinance, Sess. 2, No. 
10, it may be valid as an agreement for a mort* 
gaffe, and specific performance thereof may be 
enforced. 

In re Legoe, Mao. 1009. 

'Part perfomuince — Condition 



Precedent — Easement— User — Right to run 
Tramway— Pei-petuity, 

The defendant agreed to give the plaintiff per- 
mission to lay a tramway on the defendant's land, 
subject to a proviso that if, at anv time, the tram- 
way was not used for six montLs in succession, 
the land should revert to the defendant. The 
agreement also contained provision for the 
erection of a fence along the line by the plain- 
tiff. No definite line for the tram to take was 
inserted in the agreement, but the defendant 
tacitly assented to the line taken, and made use 
of the tram. The defendant re-entered for al- 
leged breach of agreement four months after the 
cessation of the aubstantiaJ user of the tram. 

Held: (1) That as the plaintiffs right of 
action accrued when the defendant re-entered, 
the re-entry being unjustifiable, the defendant 
could not rely on the non-user of the tram after 
that date as a breach of the agreement. (2) 
That the defeudant having recognised the tntm 
line as laid out and madsi and having ao« 






/ 



--W ''>7aMl-K^,y, iC^'.f 









"V ■ 






. >. \ 



sv v\- 



> \ »--^v. ^^ ^ .. • c . V \'^^v " . V'-^v^V^^X^!^^ 









aii^^^' V>V '^ ^^ *^ 






i 



> 



t/Z'CofmMt/f <j/'f:^^i^n^ J"^^ (p {^Tm^unAA/tt, .'' ^'i-i''. <^ 



tt ft •» 



:i. 7cr{ // 



CUJe/hoAe^ ty/ ^^<jui^ am jjfec^ / /<;/,/ 









\^d/?7lZl/ty/ 









' ■ ff 



dowABD v. CoxHEAD.— ^'wwiTwary CoyivictUni—Substautive Offence — " The Anhnals Pro- ^ 

' ^Q tection Act, 18S0'* —Costs of Siiccessfttl Appeal .. 393' 



■h 



*f 






c^^^ft^f-i^ 6Lc>« ^. 



NEW ZEALAND. 



Agreement. 

oepted tiie ooniideration therefor, oonld not re- 
fute to perform tbe agreemeiit oq the gronnd of 
nsoertunty. (3) Tbat tbe ereotion of the feiioe 
wae not ■ oo&dition preceJeDt to the grant of 
the right-of-way. (4) That the right to lay the 
tr»mway wtu an euement, appartenaat either 
to the plaintiS's eawmill or wharf between 
which it rao. (6) The oeisar of such an ease- 
■neot ii not witbin tbe rule against perpetnitiei. 

BenAU : That tiiere ia no moh thing aa an 
Easement in GroM. 

DousLiK (App.), BaowsLKB (fieap.), 3 L.B. 
C.A., 67. 

TO OOMPEOMISE ACTION. 

— See Solicitor and Cubit, 2. 

- FOR HIRE.— Sm Bill of 



Salx, 6 ; and Baiuhht, 1. 
A.'IiTEJS-—Jftry dt medietale Rngua. 

Upon a trial far forgery aod uttoring tbe pri- 
soner pleaded not gainiy, and claimed a jury de 
medietate liaguce ou the ground of bis being an 
alien. JohiKton J., with grave doubts ob to 
whether S. 6 of the Imperial " Naturaliiatioo 
Act. 1S70." did not apply to the Colony, granted 
the application. 
BxiiNA «, BouBOBOia, 2 J.R., N.S,, S.C., 39, 
IVoU.-Sec 14i, " Jnriea Act, 1880," pro- 
videethat, "No alien ihall bo entitled to be 
triad by a jary de mtditUU liagiue, but ahall be 
trinble in the aame manner ae if he were a 
natard-bom Bobject." Sec. 6 of the lame Act 
diaqualifles aliens from aerviug on juries. 



AMBIOXTITY.— Latent m eoniract - Lineal 
yard— Extra teork— Negligence — Common 
emplayvteni. 

A coatnoted vith a Municipal Corporation 
B to do oertaiu pttchiofc, at the rate of Is. 6d. 
per lineal yUd. X'here was nothing on tbe face 
of tbe contract toefcow the breadth of tbe work 
to be dixie, but the evidence showed that the 
work was of uaifonu brevlth of IB feet ; but 
the plana were not produced: 

Beid : That there wae no latont ambiguity in 
the contract, and that " lineal yard " meant one 
yard in length by IS feet in breadth, and not 
"aquare yard." A, at the request of C, the 
Clerk of Works for B, bad cemented to the 
value of £4 to prevent injury to tbe works, and 
afterwards the engineer in charge for B promised 
that A would be paid. 

Btld : That C bad, from hie position, no autho- 
rity to order work additional to the cnntract, 
ai>d that the engineer bad no antbority to bind 
B by an admission. A was injured through the 
fallms In of a part of a tannel, in which he was 
c&rnliigon his contract, by the alleged negligenoe 
of the serrants of B. 



Ambiguitff. 

tiie aooident, were fellow workmen, and that 
A mnst be anamed to hare taken npon himself 
tbe risk Incidait to a common emplayment. 
Ford v.Matoii AND CorpobatiohofOamasii, 
liB-.aC. 97. Ji, 3o^J.c-»*rv 

.,.,,— gK 'inARANTKB, 2, 

See SpKOmc PaitrOBiiAKOa, 1. 

AMBiaUOITS 3IGNAL~5w Saltaoi. 



AHENDHENT.— %e PRAcnoB, 17. 
OF PLEADINGS. -See Prao- 



-AT TBIAL.— See Practkb, 



— OFRECOED.— &epRAcnoi, 



13. 

ANIMAL PROTECTION ACT,—" The ^ni- 
maia Proieetion Act 13SU "— <?anu Licaut 
—Imported. 
On a prosecution noder the "Animals Protec- 
tion Act 1880 " the prosecutor is not bonod to 
prove that the accmed had not a lioeuae to kill 

e.me. fiot in order to obtain a conviction for 
lling game he must prove that individuals of 
the species of game killed were imported into 
and turned at large in the district where the 
killing took place. 

Burt v. Kbpzur. 2 L.B., S.C., 110. 



FROM WASTE LANDS BOARD.— 

Bee " WaaiB Lanim Board Afpbal Act, 
1867." 

FROM PROVINCIAL RATING ACT, 

1S71.— Se« Rater, 4 

APPEAL.— Pnie(ic«—Jpp<ai for refjuang Bult 

Ni»i— "Court q/ Appeal Act, l8tJ2," 3. 29. 

Senile : Where there is an appeal on the 

ground that a Kule NUi baa been improperly 

refused, the respondent may be heard on the 

motion for the Rule A'ui iu the Conrt of Appeal ; 

if he does not then appear, be will be heard to 

show csase against toe rule if granted. 

CadKBu. DRAHsriELD, 3C.A., 231, 1 J.R., 

N.S., C.A., 80. 

2 Leave to Appeal— Praetke. 

Although no express time is mentioned ia the 
Act, an application for leave to appeal from the 
Supreme Court to the Court of Appeal, made 
three months after judgioent it deliverltd, is too 
lato. 



// Paintin v. Abklk^— 'Appeal— Point not taken in Court behw—CertaitUy 
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Appeal from Jfisiices, 

5 Convidum — Provincial Ordinance — 

AvermeTti, 

Where the oonviotion recited the ordinance 
uoder which the defendant vas convicted as the 
*'Tbe Town and Country PoHce Ordinance, 
1882," but did not aver by what Legislative 
body the ordinance was passed, 

HM : That the averment not being sufficient, 
the Ordinance could not be referred to, and 
conviction quashed. 

Rboina v. Mudrdogh and Anothbb, 1 J.R., 
N.S«, o.C, 37. 

6 



— Summary Conviction — Municipal 

By-Law — Obstructmg Footpath — Croftsinff, 

Under a by-law prohibiting the ''obstruction 
of any footpath '* appellant was convicted of 
obstructing a footpatn by leaving his horse and 
cart standing on a crossing over the footpath 
while he was loading the cart. 

Held : That a crossing is part of the footpath, 
and anyone allowing a vehicle to remain on a 
crossing necessarily allows it to remain across 
the footpath. Conviction affirmed. 

Briggs (App.), Conn (Resp.), 2 J.R., N.S., 
S.C«, 38. 



Title to Land. 



The appellant was charged with having will- 
fully obstructed the driving of horses, &c. along 
a public road or thoroughfare. The public use of 
the road bad been discontinued, out the in- 
formant still used it as a means of access to his 
slaughter yard. The appellant held an occupa- 
tion license for certain land, of which the road 
in question formed part, and he had fenoed it 
in. 

Held : That the appellant having acted under 
a reasonable supposition of right, the Magis- 
trate had no jurisdiction. 

LuDEMANN V. Barnktt, 2 J.R., N.S., S.C, 
108. 

8 Summary Conviction — Licensing Act, 

1873, S. 6— 0/«9icc stated in the Alterna- 
tive — TuH> Justices — Interpretation Act, 
1868, S. 16. 

A conviction by a Resident Magistrate under 
the Licensing Act, 1878, S. 6, recited *'That 
3, being the owner and occupier of a store, un- 
lawfully did permit at su£fer alcoholic liquors to 
be sold therein without being duly authorised 
so to do by license, &c.*' 

Held: That the conviction was bad, ^1) 
Because it did not allege that the liquor was 
sold by some person on behalf of K (2) Be- 
cause the words ** permit or suffer '* not being 
SDonymons, the conviction stated the offence in 
e alternative. (3) That the conviction pur- 
ported to be of one Justice only, and under S., 
16 of the Interpretation Act, 1859, two Justices 
were neoesMury. 

Bbgina v. Mubi>och, 2 J.R., N.S., S.C, 175. 



Appeal from Justices, 

Summary Conviction — Defective /n- 

forrMiion—Form of Conviction — Provin' 
acU Ordinance. 

It is no ground for quashing a summary con- 
viction that the information does not disclose 
an offence, as by the 25th sec. of the *' Justices 
of the Peace Act, 1866,*' no written informa- 
tion is necessary. It is sufficient if the convic- 
tion follows the words of the Statute, instead of 
setting forth the facts as found by the convict- 
ing Magistrate. A conviction in the form given 
by the Act, but differing from the sentence 
actually pronounced in awarding distress in- 
stead of inprisonment in default, is not invali- 
dated by the difference. A summary convic- 
tion for an offence created by a Provincial Or- 
dinance must show upon its face that the offence 
was committed within the Province in which the 
Ordinance was in force. 

Rboina v. Cabew, 2 J.R., N.S., S.O., 177 
and 260. 
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-Summ^ary Conviction — By-Laws — 



Judicial Notice. 



Where there is a Summary Conviction under 
a by-law made in pursuance of a Statute, the 
conviction will be bad if it does not purport to 
be made in pursuance of the by-law, as the 
Court does not take judicial notice of by-laws. 

Rbginav. Watt, ex parte Welsh, 3 J.R., 
N.S., S.C., 29. 
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'Summary Convicdon—D^ective War- 



rant^ Vagrant Act,. 1869, 8. 4. 



A Warrant of Commitment upon' a conviction 
under section 4 of the Vagrant Act, 1869, which 
does not show that the defendant bad been or- 
dered or had failed to pay a fine is bad. 



12 



In re Kbbshaw, 3 J.R., N.S., S.C, 54. 



•Summary Conviction — Customs Regu- 



laHon Act, 1858~i/eiM Bea^Bvidence 
Further Amendment Act, 1875. 

The defendant is a competent witness on his 
own behalf in proceedings for penalties under 
the Customs Regulation Act, 1858. In a pro- 
ceeding under that Act it is no answer that the 
declaration referred to in section 135 was not 
knowingly false. 

* 

Badhah (App.), Hill (Resp.), 3 J.R., N.S., 
S.C.. 84. 
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-AssauU^Conviction^Fine and costs 



distinguished— Appeal. 

A Conviction for Assault under section 77 of 
'< The Justices of the Peace Act, 1866 '* is bad 
for uncertainty, where it fixes the amount of 
fine, including costs, without distinguishing 
their respective amounts. Costs will not be 
allowed on the quashing of such a oonviotion, 
the merits being of law and not of faot 

Reo»a v. Abtuuk, 1 L.R , S.C, 154. 
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DIGEST OF CASES 



Appeal from Justices, 

14 Appeal from Jtuikes Act, 1867, S. 5 

— Entering into Recognizance — Waiver, 

The coDTiction wis od the 16th Febni&ry, 
and the recognizanoe to prosecute the appeal 
was entered into on 3rd March. The Appeals 
from Justices Act 1867, S. 5, requires the rwcog- 
nizanoe to be entered into within 14 days after 
the conviction. 

Held : That the statutory provision had not 
been complied with, and that such a defect 
could not be waived. Appeal struck out. 

Johnston v, Pbain, per Richmond J., Sup. 
Ct., Wellington, June, 1882. 
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— ■ Summary Conviction — ** Vagrant 
Act Ajnendment Act, 1869," Section 4 
— Impriaonment tnth Hard Labour — 
*' Justices qf the Peace Act, 1866," Section 
42. 
Though no power is given to Justices by the 
second section of the "Vagrant Act Amend- 
ment Act, 1869," on a summary conviction for 
using words calculated to provoke a breach of 
the peace, to inflict hard labour in addition to 
impnsonment as provided by that section, yet 
Justices have power to do so by virtue of section 
42 of the « Justices of the Peace Act, 1866." 

Rbgina v. Pwci ; In re Reoina v, Gannon, 
2 L.R., S.C. 62. 

See Peohibition, 22. 

See Husband and Wifb, 2. 



See Criminal Law. 

APPEAL PROM RESIDENT MAGISTRATE 
Ordinance Sess. 7, Ifo. 16, S. IS—EquUy 
and Good Consdenee—AdmissibUity qf 
Evidence not strictly Legale** Resident 
Magistrate's Juriitdktion Extension Act, 
1862," S. 3. 
A Resident Magistrate's Court is not bound 
to adjudicate accordiuff to the principles which 
are observed in the Superior Courts, whether 
of Law or Equity. Where a Magistrate decides 
a case on grounds of Equity and Good Con- 
science there is no appeal, which lies only 
where the Magistrate's decision is based entirely 
upon a point of law or technical eqnity: A 
Resident Magistrate having power to receive 
evidence not strictly legal, there is no reason 
why, in any case, he should base his decision as 
to the admissibility of evidence upon strictly 
legal grounds. He should in all cases get at the 
facts as he best may by the discreet exercise of 
his powers. 
PiABsoN, (App.), Clark (Resp.), Mac 137. 
Xfote, — ^The Ordinance and Act above-men- 
tioned are repealed. 
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Duty qf Sesident A£agislraU—Con- 



dustojis of Fact, 

In oases stated on appeal from a Resident 

Magistrate's Court, the conclusions arrived at 

by the Magistiate, and not tbe materials upon 



Appeal from Resident Magistrate, 

which such conclusions are formed should be 
stated. The Supreme Court cannot oontest 
tbe conclusions of fact arrived at in the Court 
below or examine their sufficiency. 

Bratton (App.), Dalbyvplk and Another, 
(Resp.), Maa 395. 

-Appeal from — Question of Law and 



Fact. 

Where the facts stated in a case on ap]^l 
from a Resident Magistrate do not in any view 
support the conclnsioos drawn from theoi, an 
appeal lies. The Magistrate is bound to draw 
due legal conclusions from the faots. The 
Sapreme Court will not weigh over agun evi- 
dence upon which the Resident Magistrate has 
come to a couclusion, for that would be enter- 
tainim; an appeal upon a question of fact ; but 
the prior question, whether there is any evi- 
dence at all to weigh, is one of law. 

Rbid (App.), Crawshaw (Resp.), Mac 519. 

jYbte.— Pearson v. Clark, approved and 
followed. 

■Jurisdiction — Set-off Claim Reduced 

A \r • leu D .^.^^ »» 



hy Payment — Meaning of " Payment,' 

Where an origiually larger claim has been 
reduced by payments on account to an amount 
which is within the Magistrate's jurisdiction, 
the plaintiff may give credit for these payments 
in his particulars, and sue in the RJM. Court 
for the balance. But he cannot do so where 
the credits allowed in the particulars of demand 
are in the nature of a set-off. 

Hepburn and Another (Apps.), Fuher, 
(Resp.), Mac. 667. 

-'* Resident Magistrate's Act, 1867," 



S. 100— AppRcationJor a re^hearing not 
a '* decision,** 

The right of appeal ^iven by S. 109 of the 
'* Resident Macpstrate's Act, 1867." is confined 
to *'mere j^oints of law,*' and as the granting 
of a re-heanng is a matter within the discretion 
of the Magistrate, no appeal will lie against his 
refusal to grant one. 

The Bank of Otaoo (App.), Grbio (Resp.), 
Mac. 1101. 



6 



Practice on Appeal Jrom—Doubt/ul 



hyferences of Fact on Case stated* 

The Court will read the case on appeal, so as 
to support the judgment of the Court below, if 
possible ; even although such a construction 
miflht lead to improbable results as to matters 
of fact 

Tillt and Another (Apps.), Mom and 
Others (EUsps.), G.L.J. 87, 4 J.R., N.S., 
S.C. 92 {see Ships and Shipping, 1). 

7 Practice on Appeal firom-'Fassen- 

gers* Luggage, 

When a osse on appeal can be so construed, 
any doubtful question or inference of fact may 
be assumed to have been so decided by the 
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Appeal from Resident Magistrate, 

Court below, as will Bupport its jadgment or 
decision. 

Htman (App.), OuTRBD (Resp.), G.L. J., 99—2 
J.R., 174. 

Interpleader, 



8 

No appeal lies to the Supreme Court under 
the •< Resident Magutrates' Act 1867," S. 100, 
against the decision of a Resident Magistrate 
on an interpleader /lummons. 

OoiLvix V, Bank of Nsw Zsaland, IJ.R.1 
23. 

■ 

Note, — An appeal is now given in interplead- 
ing oases. See Sec. 3 of the '' Resident Ma^^is- 
trate*8Aot» 1867," '* Amendment Act, 1879." 



•Evidence— (iuesticn of Law, 



The question whether there is any evidence 
or not to go to the Jury, had the case been tried 
before a Jury, is a question of law on which the 
Court will entertain an appeal from the Resident 
Magistrate's Court. 

Stsyzns (App.), UnuHiLs (Resp.), 1 J.R., 45. 



10 



'Set-off— Juriediction, 



There is no jnrisdiction to entertain a set-off 
to a claim ia a Resident Magistrate's Court, 
where the amount of the set-off exceeds the 
amount which may be sued for in that Court. 

DUDLBT AKD AkOTHBR (App.) V, BaFHEL, 

(Resp.), 1 J.R., 67. 

IfoU, — This case seems to be impliedly over- 
mled by Rboina v, M'Niohol, 3 C A., 223. 
'^See Indxothknt, 11. 
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'Speaal case — Ue-hearvng, 



On a special case by way of appeal from the 
decision of a Resident Magistrate, the Court 
remitted the case for re-hearing. 

BOLLBSTON (App.) V. FUHRMAN (Re8p.), 1 

J.K, 6& 

■Jurisdiction — Title to incorporeal 
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, , n%t^ ' hereditamenta— *' Resident MagistrcitesAct 
1/ ^^ ^ 1867," a 19. 

%t ^e word "hereditaments" includes incor- 

poreal as well as corporeal hereditaments. 
Where, therefore, plaintiff sued in the Resident 
Magistrates' Court to recover damages for in- 
jury to a road occasioned by the stoppage of the 
nanal flow of water through defendant's free- 
hold, and the defendant denied the right of the 
plaintiff to send the water through his land, 

Held : That the title to an easement and in- 
corporeal hereditament was in dispute, and the 
jnnsdiotion of the Resident Magistrate was 
therefore ousted, 

Fisher v. Ei,ucfiMxiui Road Boabd, 1 J.R., 
109. 

18 — " UesidenS Magistrates Act, 1867," 

S. 100- Stamp on Bond. 

The Bond specified in the Schedule (94} to 



Appeal from Resident Magistrate. 



(( 



The Resident Magistrates Act, 1867," need 
not be stamped. The security required may be 

g'ven at a distance (s. 100) : — Thus where the 
esident Magistrate signified that he would be 
satisfied with security entered into to be approved 
by the Resident Magistrate at a distant plaoe, 
and the security so approved was transmitted 
to the Resident Magistrate who heard the case 
and who signed his approval on the margin : 

Held : That the security was good. 

BsocKLVY (App.) V, Burt and Others 
(Resp.), 1 J.R., 154. 
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*< ReMent Magistrates Act, 1867," 



S. 30-*' The Resident Magistrates Act, 
l8eS,"S A- PlainHffal>8ent/rom Cohny— 
Agent* 8 Authority. 

Where a plaintiff being absent from the Colony 
appears by an agent, the authority of the asent 
to maintain the action, should if questioned be 
shown ; and the only way to raise the question 
is when the case is called on, or when the plain- 
tiff's case is closed. 
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Brooden i;. Crowsox, 1 J.R., 177. 
Queen* 8 Exemption from Tolls. 



On an appeal from the judgment of Resident 
Magistrate the Supreme Court will correct an 
erroneous legal inference, and it will assume the 
existence of facts, on which the Court below 
has proceeded as sufficiently apparent. The 
Common Law Exemption of Her Majesty and 
her servants from all tolls, only extends to her 
person and to those in actual attendance on her, 
and not to mail contractors. A coach, though 
not included in the Schedule of Tolls, is liable 
to pay for ferrying as for ordinary labour. 
(Beid v. Crawshaw, Mac. 519 distinguished.) 

GOUOH (App.), ASHTON AND ANOTHER (Resp. ), 

2 J.R., 32. 
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Lottery Sioeepatakes — Penal 



Statute — Equity and Oood Conscience. 

A racing swee]fstake is within the prohibition 
against lotteries m 10 and 11, Wm. 3rd., C. 17, 
and this statute is applicable to the circum- 
stances of New Zealand. The power of a 
Resident Magistrate to disregard strict law, and 
give judgment according to *' Equitv and Good 
Conscience," does not extend to allowing him 
to disregaid a penal statute, and give effect to 
transactions prohibited by it 

Eluott (App.), Hamilton, (Resp.), 2J.R.,95. 



17 



Title to Land— Disputed Boun» 



dary. 

Where a Resident Magistrate refused juris- 
diction on the ground that a dispute as to the 
proper position of a boundary fence raises a 
question of title to land. 

Held : That the Magistrate was right. (Sbw- 
ELL V. Jovia, 19 L.J., 372). 

Stbvehson (App.), Stark (Resp.), 2 J.R., 
173. 
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DIGEST OF CASJS 



Appeal from Rendent Magistrate. 
18 JBvidence of Contract, 

Where there is do evidence of the oontrftct set 
np by the plaintiff, the Sapreme Court will on 
appeal reverse the decision of the Resident 
Magistrate findins that there was a oontracti 
although it would not do so if the decision 
turned upon questions of fact only, even if it 
differed from the Magistrate as to the odnolu- 
sions of fact to be drawn from the evidence. 

Mabtin (App.)> Ankino (Kespk), 2 J.B., 193. 
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"Heaident Magistrate b Act, 1867," 

S. Ill—" EqvUy and Good Comcience." 

When a Besident Magistrate's Court professes 
to decide a case not according to legal rules, 
but on the grounds of ** Equity and good con- 
science,'* the Supreme Court has no power to 
entertain an appeal 

MsTB SiNoi V. Davis, 1 J.R., N.S., S.C, 117. 



20 



.« 



Besident Magiatratea Act, 1867." 
— Contract by Telegram — Material Part— 
Jurisdiction — Pectmiary Limit — PrO' 
hibition. 

Where a contract is made by telegraph, and 
the memorandum or note is signed by one side in 
one district and by the other side in the other 
district, some material part of the cause of actiun 
arises in each district. Where some material 
fact necessary to be proved in order to establish 
the cause of action happened in the district in 
which the suit is, the Court of that district has 
jurisdiction. A Resident Magistrate has juris- 
diction where the damages claimed are within 
the pecuniary limits of his jurisdictiT>n, although 
the consideration of the contract may exceed 
that limit. 

SembU : Neither of the above grounds is one 
for appeal, but for prohibition. 

Groves (App.), Somebville (Reap.), 2 J.R., 
N. S. , S.O , 1. 

-Ahamdanment of Appeal, 
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The Court will not entertain an appeal where 
the case has been stated by the Magistrate, after 
notice of withdrawal has been given by the ap- 
pellant. 

Ikanoahua Times Co. v, Daviss, 1 Tbustee, 
Ac, 2J.R. N.S., S.C., 45. 

■^Besident Magistrates Act, 1867, 
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S. 100 — B^ection oj Evidence— Be-kear- 
vng — Statement oJ Case, 

The determination of a Magistrate in reject- 
ing* evidence cannot be reviewed under the 
Besident Magistrate's Act, 1867. s. UK). If 
evidence is improperly rejected by the Magis- 
trate, the remedy is a re-hearing. The Supreme 
Court has no power in such a case to award a 
re-hearing. A special case stated by a Resident 
Magistrate should state that the parties were 
unable to agree in stating the case. 

Kekkedy v. Caversham Road Board, 2 J H . 
N.S., S C, 132. 



Appeal from Resident Magistrate. 

23 Re-kearing— Order Final — Costs, 

On appeal from a Resident Magistrate the 
Court bas power to order a re-hearing, if the 
justice of the case appears to require it. The 
term " final," as applied to the orders of the 
Supreme Court on appeal, means '* final " in re- 
spect of the appeal, not in respect of the whole 
litigation. The appellant is entitled to coats 
when a re-hearing is awarded on the ground of 
misdirection. 

Groom (App.) Macklby (Resp.), 3 J.R., 
N.S., S.C., 62. 
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-Question of Negligence — Remit* 



ting Case - Costs, 



The Court having referred a case back to the 
Magistrate by consent, in order that he might 
state the grounds of his decision, and his report 
not appearing to show sufficient grounds for his 
judgment in point of law, the Court remitted 
the case in order that the Magistrate might 
state his conclusions of fact on a question of 
negligence. Costs of ap^jeiU allowed to appli- 
cants on remitting the case. 

Union S.S. Co. v. Dalton, 3 J.R., N.a, 
SkC.y 67. 
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-Qv^tion not raised at Searing, 



Semble : On an appeal from a Resident Magis- 
trata, a question not raised at a hearing may be 
raised on the appeal 

Evans (App.), Horsfall (Reap.), 3 J.R., 
N.S., S.C., 64. 
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Written Beaaotis for Judgment 



On an appeal from a Resident Magistrate, the 
written reasons for his judgment may be read 
as forming part of the case. 

Elliott (App.), Brknculet, (Resp.), 8 J.R., 
N.S., C.A., 9. 

Note, — Overruling decision of Williams, J., 
2J.R., N.S., S.C, 202, in which it was held 
that on an appeal from the judgment of a Resi- 
dent Magistrate, the judgment itself cannot be 
looked at for the purpose of reviewing any 
proposition of law it may contain, or of ascer- 
taining what facts were found to be proved. 
The facts should be set out in the case. 



-Sustaining Decision on the Facts. 
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Where the facts stated on an appeal from a 
Resident Magistrate are capable of being under- 
stood in a sense which would sustify the infer- 
ence drawn by him^ the Court of Appeal will 
sustain his decision. 

Reid (App.), Douolas (Resp.), 3 J.R., N.S., 
C.A., 17. 

Note. — Decision of Williams, J., 2 J.R., 
N.S., S.C, 94, reversed. 

28 '^StfUing Case. 

In stating a ca^e un appeal, the Magistrate 
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Appeal from Resident Magistrate, 

■hoald state broadly the inferences of fact, and 
not the evidence from which they were drawn. 

SuiSTEDv. Carahab, 4 J.R., N.S., S.C., 96. 



29 Equity and Good CoMcieike — 

** JieMdent Hagwtratea Act, 1867," S. 47. 

Wher»a Resident Magistrate b^es his deci- 
sion on " equity and good conscience " the right 
of appeal is taken away. 

Semble: The Magistrate can interfere with 
the rights of parties on ceasiderations of a sot 
called moral nature — in other words he can 
overrule legal rights on ethical considerations. 

ft 

Grby V, GH4f MAN, 1 0. B. and F., S.C„ 135. 
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Verbal Guarantee, 



In an action to recover a claim for threshinff 
grain, it was proved that the plaintiff undercook 
to thresh on a representation by the owner, 
M'L., that the defendant would pay for it. 
During the threshing, defendant asked plain- 
tiff if he was going to thresh F's grain, to which 
plaintiff replied that he would if defendant 
would pajr for the threshing of M'L's grain as , 
well as for F'^ The defendant verbally agreed * 
to do so, but inter wards repudiated the promif»e 
to pay for M^L's. Plainti£^ having been applied 
to by F to thresh his ^grain, refused to do so 
uoless F obtained a written guarantee from the 
defendant to pay for it. The defenllant gave a 
Vritton guarantee accordvigly, and afterwards 
paid the amosnt. On these facts the Magistrate 
gave judgment for the amount claimed. 

Held^ on appeal, that the judgment was right. 

Fkikdlandrb (App.), Stalker (Resp ), 3 
J.EU, N.S., SO., 155. 

Practice. 
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^ The notijce in writing required to be given by 
an appellant under 1^. 5 of the '* Resident 
Magistrates Act Amendment Act, 1872," must 
be given in cases where, under See. 100 of the 
'' Resident Magistrates Act. 1867," the Magis- 
trate himself stotes a case after the parties have 
failed to agree on a statement. 

Baibp (App.) t;. GoDBY (Resp.), 1 L.R, S.C., 
15. 
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•JturiecUction — Practice. 



No right of appeal exists under the ** Resi- 
dent Magistrates Act, 1067," against a judgment 
g'ven according to *' equity and good conscience." 
I such a case the Court has jurisdiction to give 
costs; and costs ought to be allotved if the 
appeal was brought with knowled^ that the 
judgment appealed against was professedly 
given according to "equity and good con- 
science." 

Hill v. De Ljas, 1 L.H., S.C, 23. 

Note. — A Resident Magistrate's Court may 
now award costs when it has no jurisdiction to 
hear the case. See ** Resident jlMgistrates Act, 
1879," Sec 4. 



Appeal from Resident Magistrate. 

33 Prohibition — Appeal — "Resident 

Magistratea Act, 1867." 

A judgment having been given in the Resident 
Magistrate's Court for the plaintiff, the defen- 
dant appealed, and lodged the usual bond, but 
did not submit a case for settlement. The 

Slaintiff thereupon submitted a case to the 
[agistrate, who settled it. The appellant failed 
to tokb the next step. The Magistrate made 
an order against him for the payment of £5 fur- 
ther costs. 

Held : That he had no jurisdiction to do so, 
as it was for the appellant to say whether he 
would proceed with the appeal or not, and if he 
made default, the responaent could enforce his 
bond. 

Smith (App.), Blower (Resp.), 1 L.R., S.C, 
329. * 

34 -^'Resident Magistrates Act, 1867," 

Junsdietion—Bemoval of cause— Costs of 
application — Entering up judgment for 
costs of removal after abandonment oj pro- 
ceedings by platntiff-^Setang aside judg- 
ment, d:c. 

A plaint having been brought in a Resident 
Magistrate's Court, the defendants, under " The 
Resideivt Magistrates Act, 1867, "Sec. 97, applied 
for and obtained a Judge's order removing the 
plaint into the Supreme Court, and by such order 
the Judge directed that the costs of the applica- 
tion should be costs in the cause. After the order 
of removal had been served, the plaintiff aban- 
doned the action, and thereupon the defendant 
texed his costs of removal and entered up a judg- 
ment for the amount allowed by the registrar. 

held : 1. That as the coste of removal were 

ySL^,""!? ^7 i*"®. " ^^"'ient Magistrates Act, 
l»bi , the Judge's order making them coste in 
the cause was^without jurisdiction. 2. That as 
the plaintiff had token no step or proceeding in 
the Supreme Court after the making of the order 
of removal, no coste could be claimed by the 
defendants on the abandonment of the action. 
3. A judgment entered of record by the defen- 
dante for the cost of removal &o., claimed under 
a Judge's order, held to be altogether wrong. 

Davidson V. Gilues and Anotheb, C.L.J., 
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Execution — Replevin — Practice — 

Stay of proceedings by appeal— Resident 
Magistrates Ad, 1867 and 1872"— flc»i- 
dent Magistrate's Court Rules, No. 23. 

The action of replevin does not lie in New 
Zealand for goods taken to satisfy an execution 
on a judgment in the Resident Magistrate s 
Court. Rule 23 of the Rules of PraofcTce under 
the "Resident Magistrate's Act, 1867," is vaUd. 
Where the unsuccessful party in an action iu 
the Resident Magistrates Court appeaU, he 
must duly prosecute his appeal, otherwise there 
IS no stay of execution, though the appeal may 
be still pending, 

Spewoe v. M*C(7Lloch, 1 L.R., O.A., 73^ 
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Appeal from Rendewt Magistrate* 

36 Jurigdietion — Bankruptey- "Debtors 



TTUm 

," s. 



and Oredilara Act, 1876," S. 8. 

A Resident Magistrate has jarisdiction to 
hear and determine a claim, not exceeding his 
statutory limit as to amount, based upon an 
alleged fraudulent preference, and made by a 
orecutors' truBcee against a person neither a 
creditor nor the bankrupt, and who does not 
appear and submit to the jurisdiction of a Court 
oi^ankruptcy. 

Rboina v. fisETHAM ; In re Trustbes or Bates 
V. Raphael, 2 L.R., S.G., 113. 



37- 



.Jurisdiction'— Question of TiUe to 



Land^Easement — HigJU of Drainage, 

A claim of ri^ht to discharge drainage water 
into and have it carried away by an arti6cial 
ditch on the defendant's land is a claim to an 
easement, and ousts the jurisdiction of the 
Resident Magistrate's Court. 

Rbgina v. Carew ; In re Smith aud Another 
V. The Inhabitants of the Taieri Road 
District, 2 L.R., S.G., 116. 
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'* Resident Magistrates Act, 1867," 

Section 19 and 34 — Jurisdiction — Service 
vfithin a District on Defendant whose resi- 
dence is outside it. 

A Resident Magintrate has jurisdiction to 
hear and determine a claim, where the defendant 
is served with the process of the Court within 
its district although he resides elsewhere ; and 
in such a case it is not necessary before the 
summons can issue that the plaintiff should 
depose on oath that the cause of action arose in 
whole or in part within that district. The local 
jurisdiction given by Sec. 19 of the " Resident 
Magistrates Act, 1867," is not restricted by the 
provisions of Sec. 34. 

Sherratt r. Clayton, 2 L.R., S.C, 250. 
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•Stating Case on Appeal — Necessity to 



hear all the Evidence, 

A Magistrate should not decide a case upon a 

Sreliminary technical question, but should also 
ecide upon the matters of fact in the case, in 
order to avoid a re-hearing if his judgment be 
reversed upon the preliminary question. 

Wilson v, Cameron, 2 L.R., S.C, 274. 



Splitting Demands— Hes Judicata, 



40 

Where a plaintiff claims and recovers judg- 
ment in the Resident Magistrate's Court for part 
of an amount due, without abandoning a balance 
not included in his particulars of demand. Sec. 
23 of the *' Resident Magistrate's Act, 1867," 
does not prevent him subsequently bringing a 
fresh action for such balance. 

Reoina V, Carew ; In re Findla y and Co. v, 
Ellis and Wall, 2 L.R., S.C, 67. 



41- 



SeUoff— Cross-action /or same sum — 



Bight to recover Balance, 

Where a defendant in a Resident Magistrate's 
Court pleads to a claim a set-off greater iu 



Appeal from Resident Magistrate. 

amount than the claim, and also brin^ a cross 
action for the amount of the set-off, he is entitled 
in the cross action to recover what is fbund due 
to him in excess of the claim made against him. 

SooBiE V. Crossan, 2 L.R., S.C., 92. 

42 ** Resident Magistrates Court Act, 

1867," Sections 14, 59— BaUiff— Power to 

appoint Dep^to execute Distrms Wmr- 

rant. 

The bailiff of a Resident Magistrate's Court 

to whom a distress warrant is addressed can 

appoint a deputy to execute the warrant. 

In re Scorr, 2L.R., S.C.,' ^. 

See Imprisonment for Debt. 



'See Sale of Goods by Aucoton. 
'See Corporation, 3. 
•See Principal and Agent, 10. 
•See Water Rate. 



- See Mandamus, 4, U. 

APPOINTMENT.— -S^e* Arms Act, I. 

See Constabulary, 1. 

UNDER SEAL,— See CoR- 



j>0BATI0N, l-/3^t^t^ rj K^ 7 /^'2.i^^ /tj 



APPROPRIATION OF PAYMENTS.— 

Sale 0/ Sinrits Ordinance, 1847. 
Where a creditor has two demands against 
the same debtor, one in respect to matters 
authorised by law, and the other arising out of 
matters prohibited by law, and a payment la 
made by the debtor on General Acoouttt without 
express appropriation either by the debtor or 
the creditor at the time of payment, the pay- 
ment must be deemed to have been made on ac- 
count of the demand authorised by law. — 
Wright v. /kuw, 8 B. and C, 166, followed. 

MULLOCKY V, H^atan, 1 L.R., S.C, 151. 



Where a mortgagee has made advances prior 
to the execution of his security, and others sub- 
sequently, has from time to time received pay« 
ments, has kept only one account, claiming pay- 
ment of the balance on the whole account, and 
where neither party appears to have intended 
any specific appropriation, the payments made 
are presumed to have been made in discharge of 
the earlier items in the account. 

Taylor v, Knapman, 2 L.R., S.C, 161. 

ARCHITECT'S CERTIFICATE-^Sw Con^ 

TRACT, 19. M^ C^mZ-vo^ S^Sl-Hn^'^^^J^^ 

« 

ARBITRATION.— C7o«te of Reference and 

Interest^Rute Jor the payment qf Moneif — 

Practice-^Making submission a Rule of 

Court, 

L. and G. formerly carried on business in oo- 
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Arintr€Uion. 

Sartnenhip. They referred certain partaerahip 
ispatea to arbitration, and by the award, G. 
waa directed to pay L. a aum of £630 12b. id., to 
retire a bill of exchange for £257 158 4d., and 
to pay L. in default of retirement of another 
bill of exchange a farther aum of £66 Ss 2d. 
The award msule no provision for interest, or 
the costs of the reference. G. failed to retire 
either of the bills. After deducting the amount 
of some 'payments made by G., L. claimed a 
anm of £457 6s. 6d. as being the balance due to 
him on the three sums above mentioned, adding 
thereto a moiety of the cost of the reference, 
and interest on the sums claimed by Lk After 
making the award, G. executed a deed of ar- 
rangement under S. 23 of " The Debtors and 
Oreaitors Act, 1862, which was assented to by 
the necessary majority of creditors. Upon 
motion to maike absolute a rule obtained by L. 
for the payment by G. of the sum of £457 68. 6d, 

Held : (1) That interest and costs were not 
claimable, as they were not allowed by the 
award ; (2) That L's claim on account of the un- 
paid portion of the sum of £630 12s. 4d. was 
barred by G*s deed of arrangement ; (3) That 
the Court would not exercise its summary juris- 
diction to compel payment of the sum of £257 
156. 4d., as L's claim to it waa founded on the 
alleged default of G. to perform the award in 
not retiring the bill for that amount^ and G. was 
entitled to have the verdict of a jury upon the 
facta upon which the claim depended ; and (4) 
Even if G. was not discharged by the deed from 
his liability for the sum of £66 8s. 2d., it was 
doabtful whether that sum had not been paid 
by G. in the amount admitted by L. to have 
been received by him. Where a submission is 
made a rule of Court the rule need not embody 
the anbmission, if the rule is drawn up on read- 
ing an affidavit to which the submission is 
annexed. 

In re Looak and Galt, Mao. 505. 



2 MdUers in difference — 

Mistake of ArhkrcUora^WUkarawal of 
Ai^UratoT, 

On the reference of all matters in difference 
in a suit for specific performance of an agree- 
ment to transfer a depasturing license, the 
arbitrators, awarding in favour of the plaintiffii, 
are authorised to annex a condition requiring 
the plaintifb to repay to the defendants the 
amount of license fees and assessments disbursed 
by them in respect of the property, notwith- 
standing that such repayment was noc claimed 
by the defendants in the pleadings. On evi- 
dence, partly supplied by the arbitrators them- 
selves, that the^r had, under a mistake as to 
their powers, omitted to annex such a condi- 
tion, the Court remoulded a rule by which the 
Court below had remitted the award for a dif- 
ferent purpose, so as to enable the arbitrators, 
in their amended award, to supply the supposed 
omission* Where the conduct of an arbitrator 
amounts to a definitive withdrawal, the others, 
if competent under the deed of submission, 
may prooeed to make their award in his 



ArbitrcUion. 

absence. TempUman v. Reed (9 DowL 962) dis- 
tinguished. 

M'KSLLAB AND ANOTHKB V, WhITE AND 

Anothbr, 1, C.A., 282. 

•Contract of Sale — Price 



to he ascertained by Arbitration — Variance, 

On a contract for the sale of land and chattels 
it was agreed that the price to be paid should 
be ascertained by arbitrators appointed by each 
party, and an umpire, if the arbitrators dis- 
agreed, appointed by the arbitrators. The 
valuation was proceeded with, and in the course 
of it, having differed as to the price to be paid 
for the freehold, the arbitrators consulted the 
parties to the contract as to its value, finally 
adopting their valuation, and recording it in a 
written statement of the whole valuation, certi- 
fying the valuation to be a " true and correct 
valuation." The umpire was not called in. 

Hdd : (1) That there was no variation from 
the terms of the contract with respect to the 
valuation ; and (2' That the arbitrators having 
exercised their litoubted riffht of taking evi- 
dence of value, even from tne parties tbem- 
s^ves, had arrived at a valuation which was 
good in law. 

BovBT ti. Pine, 1 J.R., N.S., S.C. 90. 

-Award qf ArbitrcUor-^ 



** IVeUinaton Watertoorks Act, 1871"— 
Coste of Ti^erencA— *7ntinuinff Damage. 

Defendants, acting v .r statutory powers, 
had in 1874 impoun£d the whole of the normal 
flow of a stream feeding a river upon which the 
plaintiff had erected a flour mill In 1877 the 
defendants erected a larser dam, and intercepted 
nearly the whole flow <n the stream at all sea- 
sons. Plaintiff claimed compensation, in gene- 
ral terms, for the injury caused to his property 
by these works, not limiting his claim to injury 
arising exclusively from the new dam. An 
award made by a si e arbitrator was taken up 
by plaintiff, who pa. ehe costs of the reference 
and the arbitrator's fees. In an action to re- 
cover the compensation awarded and these 
costs, 

Beld: That the damage occasioned by the 
first iKorks was not a continuing damage for 
which compensation could still be claimed, but 
that compensation should have been claimed 
within six months after the works were done ; 
and that, although the claim was made within 
due time after the later works, yet the award 
was bad on the face of it, because the arbitrator 
had awarded compensation for the whole da- 
mages done by both works, and had not dis- 
tinguished the amount in respect of each. 

Held also : That the costs of the reference and 
award could not be recovered, as they were in- 
cident to a valid claim, and the plaintiff had 
failed to establish his right to the compensation 
awarded. 

ScudLTZK V, Corporation or WjtLLiNOTjN, 
O.B. andF., S.G. L 



16 



DIQE8T OF CASES 



ArbUraiion, 



5 Award under Public 

Works Act, 1876— Procedure. 

An award of oompenaatioii had been made 
nnder "The Public Works Act, 1876," part 3, 
and filed in the Hapreme Court under section 50 
of that Act. On motion to set aside award or 
to restrain the claimant from enforcing it on 
the ground that it appeared from facts stated in 
an affidayit filed in support of the motion that 
the claim was not in respect of a matter for 
which a right of compensation ascertainable 
nnder the provisions of the above Act was 
given by that Act, or by the ** Municipal Cor- 
porations Act, 1876." 

RM : That the award was not final, and that 
as the claimant's right to compensation did not 
appear the rule must be made absolute. 

Williams v. Cobforation of Wklungton, 
1 0. B. and F.. 8.C. 34. 



6 



^ and 4 WilL /F., 



Cap. 42, Section 39—English Laws Ad, 
l95»—ArhUra^m, 

The 3 and 4 Will. lY., clause 42, section 39, 
is in force in New Zealand, and was applicable 
to the circumstances of the Colony in 1840. A 
deed of bubmission to arbitration is therefore 
irrevocable by either of the parties to it in Kew 
Zealand. 

Bkbtt v. Young, 1 L.R., S.C., 262. 



A ward — Costs — Pradioe 



— " Public Works Act, 1876. 



i> 



The making of an award by a Compensation 
Court under the " Public Works Act. 1876" is 
a judicial act, and can only be done at the first 
or some adjourned sitting of the Court. After 
suG^ a Court has ceased to sit without adjourn- 
ment, the President has no authority to re- 
assemble it, nor has the Court so re-assembled 
any power to complete or amend an award for- 
merly made. The award mnst be complete in 
the first instance, and the amount of costs can- 
not be subsequently inserted. — Great North 
Western Railway Company v. Clarence Railway 
Company (1 Coll. 607) distinguished. 

In re Wilkin, 1 L.R., C.A. 33a 



g Award — Failure to 

Adjudicate — Erroneous Judgment — 
Mistalee— Amendment of Award— R^er- 
ence back — Arbitrator tcJang Advice of 
Counsel 

The Court cannot set aside an award valid on 
its face, on the ground of an erroneous judgment 
of the arbitrator on a matter within his juris- 
diction, even where the arbitrator having dis- 
coTered the mistake is desirous of rectifying the 
award ; but on the ground of mistake or mad- 
vertence the Court could refer the award back. 
An arbitrator is entitled to take the advice of 
counsel upon a fairly stated case, and base his 
award upon the opinion given. 

PBOC7i>ruOT V, TUBNBULL, 1 L.R., C.A., 247. 



Arbitration. 

Time within which an 

Award can he set aside— Reg. Oen., 1872. 

When no rule exists limiting a time within 
which a motion to set aside an award can be 
made, the Court will be guided by general 
principle*, and will refuse an application not 
promptly made. 

QucBre: Whether the Reg. Qen. of 1872 
affecting awards are still in force. 

In the matter of an award betweea Watt and 
MgDowbll, 2 L.R., S.C., 410. 



Validity of Award. — See 



Partnsbship, 10. 

AROUMENTATIVE DENIAL.-^ee Dis- 
oontinuancb, 1. 

ARGUMENTATIVE TRAVERSK — See 
Plxadino, 1. 

ARMS Am^—^'Arms Act, 1860," S.S. 3 
and 60 — Bringing into Operation — " Arms 
Act Amendment Act, 1869 "—Eoidence— 
Presumption — Gazette — Authorised ProsC" 
cution. 

The Arms Act, 1860, S. 3, empowered the 
Governor in Council to declare by order in the 
Gazette that the Act should be in force in any 
Province on a daj' named, '* Provided that it 
shall be brought into force in every Province 
before the 1st March, 1861." On the trial of 
an indictment on Sth June, 1870, for an offence 
under the Act, no evidence was given of an 
Order in Council bringing the Act into force 
within the Province where the offence was com- 
mitted. There was, in fact, an order in the 
Gax/itte of the 2nd February, 1861, brinsing the 
Act into force in every province on the 20th 
February ; but it was not produced. 

Held : That noevidence of tne Order was neoet- 
sary, as it must be presumed, from the language 
of the proviso, and of the continuing and 
amending Acts, that the original Act haa been 
brought into operation throughout the Colony. 

The 60th section of the Act of 1860 provided 
that no indictment should be preferred except 
by a person authorised by tha Governor, which 
provision is virtually repealed by the Amend- 
ment Act, 1869, 8. 31. An indictment was 
ureferred after 1869 for an offence committed 
before 1869. The information was laid on the 
21b t May, 1870, and the indictment was pre- 
ferred on the 8th June by a person authorised 
on the 2nd June. 

Held: That the proceedings were regular. 

Semble, That no appointment or interference of 
an authorised person was necessary ; but HeU 
if it was, the Governor's power to appoint was 
not taken away, and the appointment before 
preferring the indictment was sufficient. 

RioiNA V. William Fauu, 1 C.A., 893. 
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Amu Acts. 
2 



«« 



Amu Acts, 1860, 1861, 1866, 

ISeii^— Statute — CoMtructUm — Bepeal - 
JUvival — CanHnnanee — " Interpretation 
Act, 1868,'* S. 10. 

The Interpretation Act, 1868," S. 10, pro- 
vides that when an Act repeals an Act repeal- 
ing a former Act, the former repealed Act shall 
not be revived without words to that effect. 
"The Arms Act, I860," (amended and con- 
tinued by the Act of 1861), made it a felony 
(8. 28) to sell arms, &c., without a license. 
*' The Arms Act Amendment and Continuance 
Act, 1866,'* substituted <* misdemeanour" for 
felony in that section. *' The Arms Act Amend- 
ment Act, 1869," repealed the Act of 1866, but 
provided that the Act of 1860, as amended by 
that of 1861, '* should continue in force " till 
altered or repealed by the Oeneral Assembly. 

Seld (Johnston, J., doubting) : That these 
words revived and re-enacted the 28th Section 
of the Act of 1860 ; and that selling without a 
license is felony. 

BsoiNA V, Harlvy, &c., 1 G. a., 485. 

•Hale to A^ent for Licenaee^ 



Mens Tea. 

A. was indicted under Sec. 28 of " The Arms 
Acty 1860," for selling arms to R without a 
license. It was proved that at the time of the 
sale K produced a license in the form provided 
by the schedule to the Act ; but the license 
was to sell to C. A. did not read the license. 
The Judge directed the Jury that the prisoner 
was gnil^, even if he believed that the liceuM 
authorised a sale to B. The Jury found the 
prisoner guilty, but added that he did the act 
unwittingly, believing that the license was to 
B. Upon a case stated under Sec. 59 of the 
•*Coart of Appeal Aot» 1862," 

Held: That upon an indictment under the 
Act the Crown must prove that the person to 
whom the arms were sold was not the licensee 
nor the agent for the licensee ; that ' * The Arms 
Act, 1860," does not prohibit the sale of arms 
to an agent of a licensee, and that it was con- 
sistent with the case as stated that B. was the 
agent of C.; and (per Prendergast, C. J.) that 
the direction was insufficient in not distinguish- 
ing between mere inadvertence and wilful care- 
lessness; and (per Richmond, J.) that upon 
such an indictment it is no excuse that the 
omission to perform the duty of seeing that the 
person to wnom the arms were sold was duly 
lioensed was inadvertent. The conviction was 
quashed. 

BaoiNA V. BoTLAK, 1 O. B. and F., C.A., 45. 

ARREST.— iS^ Writ of Arrest. 

ARREST OF JUDGMENT. •-4>ra<^ie« - New 
Trial—OosU. 

After a verdict for the plaintiff, the Court in 
makinff absolute a rule niai to arrest judgment 
will, if desired, allow the plaintiff to amend, on 
payinff the costs of the rule to arrest judgment, 
Mid of the amendment. But if the Court is not 



Arrest of Judgment, 

satisfied with the verdict, it will give the defen- 
dant the option of a new trial upon paying the 
costs of the first trial ; such costs being set off 
against the costs of the motion to arrest judg- 
ment, &c., and of the amendment. 

TuRTON V. Jackson, Mac 877. 
See CkxTTs, 1. 



See Practicb, 23. 



ARSON.— ^«e GRmnrAL Law, 18. 

ARTICLED CLERK. — Admission — Short 

Service. 

Absence from unavoidable illneu was received 
by the Judge as an excuse for short service. 
There was also an affidavit that the applicant 
had not wholly discontinued his reading, and 
his examinations were also satisfactory. Admis- 
sion directed. 

Ex parte Nobl Buchanan, 1 J.R, 106. 
ASSAULT.— ^e^ Criminal Law, 25. 
ASSESSMEKT OF DAMAGES.-See Con- 

ASSIGNEE OF DEBTS.— .9tf^o/—•*i^e«W«l4 
Magistrates Ad, 1867," S. 47. 

On a plaint in the Resident Magistrate's 
Court by the assignee of debts, it is competent 
for the Magistrate, under Sec. 47 of ** The Resi- 
dent Magistrates Act, 1867,** to allow a set-off 
of debt due from the assisnor to the defendant 
to be pleaded as a valid defence. 

FuROSLLv. JoNn, 1 J.R, N.S., C.A., 45, 8 
C.A., 160. 

ATTACHMENT.— Cofi<ftiij>< — Members qf 
Waste Lamds Board— J function. 

Attachment will issue for contempt against 
the members of a Waste Lands Board for dis- 
obedience to an inteiim Injunction, even if the 
Lijunction has been obtained irregularly and 
upon insufficient grounds, because it is a settled 
doctrine that it is the duty of every person to 
obey an Injunction until it is dibsolvea. 

Herbert v. Thomson and Others, 1 J.B, 
N.S., S.C., 92. 



-See Bankrcttcy, 28. 
■See Garnishee Order. 



ATTACHMENT OF DEBTa 

G. was arrested in New Zealand for an offenoe 
against the Bankruptcy Laws of South Australia, 
and a sum of money found upon him was taken 
charge of by the police. G. was subsequently 
discharged on a Writ of ffabens Corpus, but the 
police retained the money, which was claimed 
by the South Australian Assignee. C. recovered 
a judgment against G., and obtained a Garnishee 
order attaching the money in the hands of the 
police. 
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DIGEST OF CASES 



Attachment of Debts, 

Held: That the money was a proper snbjeot 
of attachment. 

Chvtmol V, Glsich, O. B. and F., C.A., 60. 
— — — See Bankbuftct, 



47. 

ATTESTATION OF DEED.-^See Nativi 
Lavds, 5. 



TO MiNP. 



•See Ltcbnsk 



ATTESTING WITNESS. -^Tec C^nvbtanc- 

ING, 2-3. 



Set Pbacticb, 28. 

ATTORNEY. ~.ffiwctt<w» of Deed uruier Power 
of.—See CoNYSTANCiNO, 8. 

AUTEEPOIS CONVICT. -^-ee Practicb, 22. 

r 1— Plea of. — See 

Cbtmtnal Law, 13. ^ ^_ , 

AVERMENTS IN ACTION FOR DECEIT. 
—Set Principal and Aoknt, 2. 

AWARD* — CampenaatUm Court " Public 

Works Aci, 1876 "—Practice, 

The award of a Compensation Court sittinff 
under " The Public Works Act, 1876," wm 
drawn up and si^jroed by the President of the 
i/ourt. The amount of the costs awarded was 
not, however, inserted, as when the award wis 
drawn up they had not been taxed, but a blank 

2 ace for the amount was left. In this state 
e document was filed in the Registry of the 
Supreme Court, and the amount of the costs 
afterwards inserted. On a motion for a rule 
calluiff upon the successful party to show cause 
why tbe Inserted figures should not be struck 
out, 

ff^: (1) That the insertion of costs in the 
award after being signed was bad. (2) That the 
Supreme Court had no power to refer the award 
back to the Compensation Court, or to its 
rresident, for reconsideration. 

Semb^ : That the Compensation Court misht 
jj~«»d« it. .w«d, «d «e« oort. „^t 

In the matter of the Claim of Robebt 
Wilkin (No. 2), 1 LR., S.C. 141. 



See Arbitration, 5. 

BAILEE.— ^M Laboxny, 7, 8. 



See DxTiNUB. 



BAILMENT OF PIAN0-5ee Bankrupt. 

15. ' 

J^AlhUmT.- Agreement jor Hire of Piano^ 
*i^ by Execution Creditor — Inter- 

Th« appellant agreed with M. for the hire of 



Bailment, 

a piano at a oertoin monthly rental, the tA»^^ 
to become the property of the hirer apon^ 
completion of a stipulated number of monthly 
payments. A creditor having obtained iuda- 
ment against M., execution was issued and the 
piano seized. Notice of the agreement for hire 
and of the appeUant's claim to the piano was 
given to the bailiir. who nevertheless sold the 
piano to the defendant. No interpleader 
summons was issued, but an action was brought 
in the R.M. Court by the appellant against Ihe 
purchaser to recover possession of the piano or 

defendant. ^' °^*«^"*'*** ^^' i'^^«™*°* '<>' 

Sdd. on appeal : 1. That under the agree- 
ment for hire the property remained in the 
appeUant until the terms of the afrreement were 

f?*"P .^i.^**'^' ^^ ^**** **^« seizure and sale by 
the baiJiff could not divest him of the property, 
a That the procedure by interpleader in •• The 
lUsident Magistrate's Act, 1867," was not 
mtended to take away the common law right of 
a man to recover his propertjt illegally seized as 
the property of another, but only provides a 
procedure by which the officer of the Court may 
protect himself in the case of rival claims to the 
property seized. 

Jamk (App.) I,. OwBN (Resp.), 2 J.K,, N.S., 

ar^^'^fi^r^t ^.f^^ Layeriy,2 J.R, N.S., 
8.C., 160. where it was held that a bailiflf ca^ 
be compelled by mandamus to interplead. 



2 f^B^ ^^^^ ^^"^ Stranger by BaUee 

A bailee for hire in posseesion may reoover 
in an action against a stranger the full value ef 
an injury done to the chattel, and not metely 
damages proportioned to his temporary intereeto 

Bs oAiiee* 

Makoan (Apa) Uabt, Imrtee of Cox 

3 Bailee for Hire^Negligene^., 

SembU: That it is negligence on the part of 
a bailee for hire to exercise a hone so near to a 
railway that he may be frightened by the rail- 
way wniSwle. 

Smith v. Blower, 1 L.R., S.O., 229. 
BALLOT.-^See Quo Warranto, 3. 

BANKBR.-^eeCoirTaACT, 14; Plradiho, 24. 

BANKER AND CUST0B£BR.-5tffc dcno- 
^^M OoUection-Action on the BuSbw 
If anker agatnet Customer. 

^^^- ^i ®^®K°«® ^«PO«t«l by a oostomer 
with his banker for collectioa, anS endowedte 
that purpose, cannot be put in suit aigUnst tibe 

H^i^T' .*^'^^°«*^ ^^ banker. mTbavT! 
Mht to enforce payment of the bills against all 
otber persons Uable thereon. Nor do« t£t 
droumstance that the customer's aooonnt wS 




^eu&Mu, tyJ.Af. , 

^ Ballaktyne v. GO£>eman. — Potcer of Attorniey — Poicer to raise Money — Powej' to mort- 

^ QCLQB •• •• •• •• •• •• •• •• •• 191 



^2a/^a^ ^ ^^^ 



/^Lct- 



r. 



/'i4-^^ 



^2^ 



4„y*y*^ 



- / K 1 >^/^ ^ ■ ^^- ^ -r 



AsHBUBY v. Ellis [O.A.]. — Power of Attorney — Authority to make and give Negotiable 
Instrument — Rule 63, Supreme Court Code — Practice —*' Absent from the Colony" — 

fO (^ouse of Action arising tuithin the Colony — Evidence — Objection to JurisdicHon — 

Waiver — Interlocutory Order— Appeal to Privy Council ,. . . . . . . 460 
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f^cuccA 




National Bank of New Zealand r. Orack.— Bnn;./;/^^ Law— Accounts kept by a Ciw- ' 
lomer at different BraJiches of the same Bank— Debit Balafice at one Brancn— Right 
of Bank to charge Interest on Overdrawn Account . . . . . . . . 706 
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Banker and Customer. 

the banker is overdrawn give the banker a right 
of action on the bills against the customer. 

CoMiURCiAL Bank v. Dysa, Mac. 509. 

2 Remitter and 

SemiUee— Property in Draft^Notice. 

S.S. was entitled to a legacy under the will uf 
a person deceased. In consideration of certain 
advances he assigned the legacy to W., and 
appointed W. his attorney to endorse any bank 
draft which might be forwarded in payment of 
the legacy. Notice of the assignment was given 
to the defendants, but as they knew nothing of 
the legacy or the expected draft they declined 
to record or notice the intimation giveu by W. 
Some time after the defendants received notice 
from S.S. cautioning them against paying any 
draft which might come into their hands for his 
use to any pbrson bat himself. The defendants 
subeequently received from India a bank draft 
for 8.O., but it was accompanied by instructions 
that it was to be paid over only upon his 
receipt, and on his signing certain vouchers and 
acknowledgments which were enclosed. The 
defendants agreed to honour the draft, and they 
placed the proceeds to the credit of S.S. upon 
his signing the vouchets and documents which 
had been forwarded from India. After the 
draft had been passed to the credit of S.S., and 
he had operated upon it, the defendants received 
notice that W. had assigned his claims to C. , 
the plaintiff. The defendanta had never recog- 
nised, nor had they at any time agreed to recog- 
nise, either W. or the plaintiff as the oM'ner of 
the draft. Upon these facts in an action for the 
wrongful conversion of the drait, it was 

Held : That the defendants were not liable. 

Cohen v. Bank of New Zbaland, Mac. 
620. 

3 Usage — Pre- 

sejUjnent of Cheques— Time oj Preeentment 
— MiadirecUon, 

At the trial evidence was given of a certain 
usage among local bankers with respect to the 

E resentment of cheques for payment at certain 
ours known as the exchange. The Judge 
directed the jary that if one banker presented 
negotiable instruments to another for payment 
in the ordinary way, but to be paid in a parti- 
cular manner, and according to a special 
arrangement, then the person so presenting 
them mast comply with the terms of the 
arrangement to entitile him to have them paid 
in that way, and if it was part of the arrange- 
ment that they should only be presented within 
certain hours, that they must be presented 
within those hours. But that notwithstanding 
any arrangement a bank was at liberty to 
present instruments for payment in the ordmary 
way at any time during business hours in pre- 
cieely the slUne manner as an individual. 

Etld : That the direction was right. 

BiBD V. National Bank ov N.Z., 2 J.R., 
NtP«y 8.C*| 90» 



Banker and Cuetomer. 
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" — Remitting 

Money by TeUgraphr—Nature of ike Cdn- 
tract-^Measure of Damagea^Pleading-^ 
Coets, 



Plaintiff's agent in London paid a sum of 
money to the defendant in London to be remitted 
by telegraph to the credit of the plaintiff at the 
defendant's Ounedin branch, lets cost of tele- 
gram and exchange. The telegram mis-spelt 
the plaintiff's name, and the defendant con- 
•equt^ntly refused to pay over the money until 
a satisfactory indemnity was given. An indem- 
nity offered was not accepted, and the money 
remained in defendant's hands for nearly two 
months, until they received advice by letter. 
The plaintiff drew a cheque upon the defendant, 
which was returned marked '* decline to pay." 
The plaintiff brought an action for damages, 
and under the second count of the declaration, 
alleging that plaintiff was kept out of the 
money from the 13th March to 4th May, the 
Sjiry awarded damages as follows :— Telegram, 
£10; exchange, £2S 7s; interest £13 2s lid; 
general damages, £300. 

On a Rule to reduce the damages, 

Held: (1) That a contract to transmit money 
by telegraphic advice differs in no respect from 
a contract to transmit by letter of a^ce, and 
m no essential respect from the contract entered 
into in granting a letter of credit or Bank draft. 
(2) That in these cases the contract creates the 
relation of debtor and creditor, and on the breach 
of such a contract the ordinary measure of 
damages must be applied. (3) That the cost of 
telegram and exchange was recoverable only 
as an alternative to interest, both charges repre- 
senting the difference between a present pay- 
ment and a payment deferred. (4) That 
dam^es for breach of contract are computed on 
the basis of the loss suffered by non-perfocm- 
ance, not upon the basis of the price paid for per- 
formance. (5) That in the absence of a plea of 
jmyment to and acceptance by the plaintiff of 
the principal money, the contention that no 
action would lie to recover the interest was not 
open to the defendant. The acceptance of the 
principal is not necessarily a bar to a future 
action for the interest. (6) That interest is ^ 
recoverable on the breach of any mercantile ( 
contract for the payment of a certain sum at a / 
certain time, independently of 3 and 4Wm.] 
IV., c. 42. (7) That the damages should be 
reduced to £13 2s lid, because in actioLt 
brought on promises simply to pay a certain 
sum of money at a certain time, it is a well 
known rule that no damages are recoverable 
beyond interest computed from the proper time 
of payment until satisfaction of the debt. (8) 
That the defendant, having substantially suc- 
ceeded, the plaintiff should pay the costs of the 
rule. 



SlCTTHiaB 



raiw (App.), Bank of New 
(Reap.), 3 J.R., N.S., C.A. 23. 
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DIGEST OF CASES 



Banker and Customer. 

6 Pcut A ocoufU 

— Bill of Exchange— Special Endorsement 
— Interest as Damages, 

At an auction sale of real estate, it was agreed 
that tiie purchasers' acceptances should be 
placed in the bands of the plaintiff, who was 
solicitor to the vendors, to be deposited by him 
with the defendant in a trust account for the 
purpose of receiviug the proceeds and paying 
ofiT the mortgage debts on the property sold, 
&c. A trust account was accordingly opened, 
in*mediately after the sale, by the pTamtiff with 
the defendant, and certain bills of exchange 
were deposited by the plaintiff for collection. 
Among the bills of exchange was one for i,*443 
4s, drawn by the vendors and accepted by the 
purchaser. The bill was drawn as follows : — 
*' Stewart and Gow, trust account per Donald 
Reid,'' and was endorsed — "Pay the Bank of 
New Zealand or order, Stewart and Qow for 
trust account per Donald Reid " — '* For Bank of 
New Zealand, Robert McOwen, Manager." 
This bill never came into the possession oi the 
plaintiff^ but was lodged by the vendors with 
the defendant, discounted, and the proceeds 
placed to their credit. The defendant having 
refused to acknowledge the plaintiff's right to 
the bill or the proceeds, the plaintiff brought an 
action to recover the amount with interest, 
and obtained a verdict for dS490. On a rule to 
show cause why the verdict should not be set 
aside and a new trial had, 

Held : (!) That the defendant, from the man- 
ner in which the bill was drawn and endorsed, 
and from its knowledge of the nature of the 
account opened by the plaintiff, was bound to 
have placed the proceeds of the bill to the 
plaintiff's account, and not to that of Stewart 
and Gow. (2) That the plaintiff was not 
entitled to recover interest on the amount of 
the bUl, the amount being simply a debt due 
from the defendant to the plaintiff. (3) That 
interest is not recoverable upon a debt without 
some evidence of a contract to pay interest, or 
unless the debt is due upon some mercantile 
instrument, or is within the torms of 3 and 4 
Wm. 4, C. 42. (4) That the plaintiff having 
consented that the damages should be reduced 
to the amount of the bill, there should be no 
Rule for a new trial. 



Reid v. The Bank of New Zealand, 3 J.R. 
N.S., C.A., 40. 
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' Branch Bank 



— Set-off — Right to Debit Cvstomer's 

Account, 

A Bank has a right, at one of its branches 
where money has b^en paid in to the credit of 
a customer, without appropriation, to set off a 
dishonoured acceptance of the customer held by 
the Bank at another of its branches. 

National Bank of New Zealand i;. Hislop, 
1 L.R., O.A.. 47. 



-^ See Bank- 
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KANKDffQ OOMPANT— /iiooiTNmKed wufer 
Imperial Statute^ Carrjfitig on hurinea tn 
New Zealand. 

A Banking Company, with a limited liability^ 
established under '* The Companies' Act, 1862," 
mav lawfully carry on business in New Zealand 
under its corporate style, provided that it does 
not issue bank notes, thera being no Colonial 
enactment which directly or indirectly prohibitB 
such business being carried on. 

New Zealand Banking Corpobatzok v. 
CuTTBN, Mac. 212. 



LUPICY, 58. 

V/<4i*tf/' S^VuJ4iru9 CU-^M^t<t MAj^^CjUif Hd' A.aM»A^ 

^^^tu^ ^trU>t fu^ui^ hi*:/c^ •JL. ^<su 



2 Incorporated under 

Imperial Statute^ Status in New Zealand 
— Winding-up Order in England— Stay of 
Proceedings. 

A Trading Conspany, inoorporated in Eng- 
land under ** The Companies' Act, 1862," hM, 
by virtue of its incorporation, a corporate slcUue 
in any part of the Queen's dominions. There- 
fore, local legislation is not necessary to confer 
upon such a company a corporate character in 
this Colony, akhougn such legislation may be 
needed to enable the Company to pursue some 
of the special objects for which it has been 
formed. Under a winding up order made by 
the Court of Chancery under *' The Companies' 
Act, 1862," the real snd personal assets in New 
Zealand of an English Company are effectually 
bound. Therefore where the leave of the Court 
of Chancery has not been obteined to bring or 
prosecute an action in the Colony against a 
company after a winding- ni> order has been 
made, the Court will, on motion, stay the pro- 
ceedings. 

Bank of Otago r. Commeboial Bank of 
New Zealand, Mac. 233. 



3 PMie Officer— Ac- 
tion against— Nominal Defendant — Plead- 
ing. 

A declaration against the public officer of a 
Banking Company sued as a nominal defendant 
by virtue of '*The Companies' Act," must show 
a cause of action aeainst the Company. It is 
not enough, even aner verdict, that the declara- 
tion alleges that the defendant is indebted *' as 
such manager, A&c." 

TuRTON V. Jackson, Maa 877. 

BANKRUPT ASSIGNEE.— ZioftiZtty qf As- 
signor Jor Bent—See Lessob and Lbbsxb, 
4. 

BANKRUPTCY. 

DEBTORS AND CREDITORS ACT, 186S. 

■DanUca of Debtor— Title of 



Foreign Assignee. 

S., residing in Victoria, consisned soods to a 
correspondent in Dunedin for sale. The estete 
of 8. was sequestrated shortly after he had 
left for New Zealand by the Supreme Court of 
Victoria. S. assigned his estate under **The 
Debtors and Creditors Act, 1862," for the 
benefit of bis creditors. The plaintiff was the 



fu^li^t^ V ^U4/6t^„^^, ^tS^^x^^^/Lu.,^. /^rt^ A/z^V('-^^6 Sa_ 
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DIGEST OF CA8BS 



Bankruptcy. 

DEBTOBS AND CRBDITOBS ACT, 1888. 

7 "Debtors and CredxUm Act, 

I862,**^lllegality— Secret Benefit to Credi- 
tor BxeaUmg Deed^Comchue Fraud. 

The plaintiib were creditors of a firm of 
Steyens and Co., whose assets were considerably 
in excess oi their liabilities. Stevens, havrng 

Srevioosly to the formation of the firm of 
teveos and Co. carried on business alone, 
was largely indebted to many persons who 
were also creditors of the firm, and his assets 
were wholly insafficieut to meet his liabili- 
ties. It was proposed that the joint and 
separate estates should be assigned to trus- 
tees, and administered as one estate for the 
common benefit of all the creditors. The plain- 
tifb, who were not creditors of Stevens' separate 
estate, declined to agree to this, unless pay- 
ment of their claim in full was guaranteed. The 
defendants gave such a guarantee, and the 
plaintifib then executed certain deeds of 
arrangement releasing the debtors, and provid- 
ing for the amalgamation of the estates of 
Stevens and Stevens and Co., and the adminis- 
tration thereof for the benefit of the joint and 
separate creditors generally. In an action upon 
the guarantee, 

BM: That it was a good answer to the 
action, that the guarantee given to the plaintiffs 
was 80 given before the execution of the deeds 
by other creditors of Stevens and Stevens and 
Co., to whom the existence of the guarantee was 
not disclosed or made known at the time of ex- 
ecution. Actual conscious fraud ou the part of 
the plaiDtiffs is not a necessary ingredient in 
such a defence, the facts disclosing what 
amounts iu law to a fraud upon the general 
body of the creditors. 

Dalobtt and Others v. Moss and Othebs, 
Mac. 495. 



g "Debtors and Creditors Act, 

ISeO,''— Assignment to Trustee /or Benefit 
of Creditors— Power to Carry on Business 
and Employ- Property Assiffued— Partner- 
ship qf Creditors — Liability of Creditors 
for Losses, 

Where an estate was assigned to trustees for 
the benefit of creditors, with power to carry on 
the business or discontinue the same in the un- 
oontrolted discretion of the trustees, &c., and 
with power to employ the property assigned in 
the ooptinuanoe of the business, and to pay such 
annual or other sums bv way of salary, £c., as 
the trustees might think fit : 

Held : (1) That the provisions in the deed did 
not make the creditors who executed it part* 
nersL (Cox o. Hickman, 8 U.L.C., 2?C^ fol- 
lowed). (2) That the creditors who ^eaeifuted 
the deed were not liable to contribute to the ' 
losses sustained by the trustees in carrying on 
the business of the trust estate. 

CabghXi V, Henderson, Mac. 850. 



Bankruptcy, 

BANKBUPTCrr ACT, \Wi. 
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-S.a 305 — 310 — 



meanour— 'Order for Prosecution^ 

A baakrupt whose final order of dlsoharge 
the Court suspended for two years, had npon 
the occasion of his marriage insured his ufe, 
and assigned the policy to trustees for the bene- 
fit of his wife. Two or three times afterwards 
he mortgaged, or deposited, the policy as 
security for advances made to him, but on his 
becoming insolvent on different occasions, and 
filing in Court verified statements of his assets 
and liabilities, no mention was made of the 
policy as an asset in which he had any interest. 
Having become bankrupt after the passing of 
the Act of 1867, a creditor who had advanced 
him a sum of money upon the security of an 
assignmeat of the policy, negotiated with the 
Insurance ('ompany to surrender and take a sum 
in satisfaction of all claims arising under itw 
The bankrupt then set up the prior assignment 
in favor of his wife, and gave notice of it to the 
Insurance Company. 

Beld: To be a fit case for prosecution for 
obtaining money by false pretences with intent 
to defraud. 

Jn re Henninoham, Mac. 729. 
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." The Bankruptcy Act 1867 ** 



— Jurisdiction — Petition to set aside 

Fraudulent Deed. 
The Supreme Courts when sitting under "The 
Bankruptcy Act, 1857," has no jurisdiction to 
adjudicate summarily upon the validity of a 
deed by which the bankrupt made over shortly 
before bankruptcy a portion of his assets to one 
creditor, "^he person whose rights are assailed 
has a right to the verdict of a Jury on all issues 
of fact, unless waived in manner prescribed by 
the rules. Submission to the jurisdiction by 
proving a debt cannot be iutetpreteu as amount- 
ing to submission so as to give the Court power 
to decide summarily upon the validity of the 
deed. 

In re H. Sheppabd, Mac. 884. 

11 •• Bankruptcy Act, 1867"— 

Act of Bankruptcy — Ttme — Joint and 
Separate Estates — Fraudulent Transfer, 

To avoid a transaction as an act of bankruptcy 
it is incumbent upon the party impeaching it to 
shew that it was effected within three months 
before adjudication. A sale by a trader of his 
stock-in-trade to a peison newly taken into 
partnership, in consideration of the new partner 
accepting a bill of exchange for the benefit of a 
particular creditor, supported in bankruptcy 
even as against the separate creditor of the 
trader's estate. 

In re Harpeb, Black St Co., Mac. 944. 



12 



"The Bankruptcy Act, 1867 
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See Judoment^^epitoe. 



— Deed of Arrangement under Part 18-— 
Ooods in Order and Disposition ofArrang 
ing Dibtor, 
Goods in the order and disposition of an 
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Wabd V, The National Bank of Nbw Zealand, Limited.— SecuriitM not a^plieable 
to specifle Deht-^Itighta of Holder against the Official Assignee -^Sureties —Bank- 
Tuptcy of Debtor and Account carried on in Books without Change— Rule in Clayton's 
Cas&— Waiver of Bight of ApprqpriationSecurities held for entire Debt— Rights of 
Surety for Part—Exchange of Security— Costs : (1) realising Security, {$) Plaintiff 
not prompt . . 
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Bankrupicy. 

DBBTOBS AJSfD ORBDITOBS AOT, 18tt. 

feniftae under that deed, and the defendant the 
aaagnee under the Victorian insolvency. 

Held: That at the time a 'a oatete was 
sej^uestrated in Victoria, he had not lost his 
Victorian domioil, and that the defendant was 
entitled to the proceeds of the goods consigned 
to Dnnedin. 

Clevb V, Jaoomb, Mac 171. 
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•* Debtors and Creditors Act, 

1868, ** a 2A—Deed of Arrangement— Joint 
emd Separate Creditors— OnnM probaadi 

A Deed of Arrangement by two debtors carry- 
ing on bnsiness in co-partnership, if pleaded in 
bi^ to an action by a dissentient creditor, 
should be for the beaeBt of separate as well as 
joint creditors, and it is encumbent upon the 
arranging debtor to show that the deed compre- 
hends allsuch creditors. If the deed appears 
in anywise to limit the class of creditors, it is 
incumbent on the debtor to show that no credi- 
tor is excluded. 

Bank or Nxw Zkaland v. Eastqate and 
Another, Mac 197. 



3 ** Debtors and Creditors Act, 

1862," S. 2S — Deed of Arrangemmt — 
Unreasonable Provisions — Dissentient 
Creditor, 

A Deed of Assignment made by a debtor for 
the benefit of his creditors under S. 23 of '* The 
Debtors and Creditors Act, 1862,' 



>* 



Held: Not invalid as agaiust a dissentient 
creditor, because it enabled the trustees to cou- 
duct and carry on the business of the debtor for 
such time, and in such manner, as they deemed 
most conducive for the benefit of the trusts of 
the deed, where such power was merely ancil- 
lary to the main purpose of the deed, viz., the 
realisation and distribution of the debtor's pro- 
perty. 

Quaere: Dom a deed which authorises the 
purchase of fresh stock, or the continuance of 
the debtor's business indefinitely, create a part- 
nership liability between creditors executing it. 

The Bank of New South Wales v. Stevbns, 
Mac. 369. 



4 j)eed of InspeetUm—Liabiiity 

ef TrusicesfoT Goods Supplied, 

Creditors by assenting to a deed of arrange- 
ment made by a debtor for their benefit, do not 
thereby render themselves liable as partners in 
the event of the business of the debtor being 
continued under the deed; but if trostees 
appointed b^. and acUnff under such a deed, 
continue the business of the debtor, they render 
themselves personally liable if they contract 
fresh lUbilities. 

Baatton (App.), Dalbymple and Anothbb, 
(Reaps.), Mac 895. 



Bankruptcy. 

DEBTORS AND GRBDITOBS ACT, 186S. 

—Judgment Signed after Com- 



ptele Execution qf Deed o/ Arrangement — 
SetHng aside Execution — Judgment not 
Disturbed— Practice-Costs. 

The defendant after verdict, but before judg- 
ment, made a Deed of Arrangement under " The 
Debtors and Creditors Act, 1862," which was 
completely executed and registered. Judgment 
was signed, execution issued, and the defendant 
arrested. The Writ of Bxecution was after- 
wards set aside with costs, and the defendant 
discharged from custody by an order of a Judge 
in Chambers. On an application to the Court 
to set aside the Order, 

Held: That it was not necessary for the 
validity of the Order that the judsment should 
be set aside, as the execution and arrest were 
substantively and independently bad ; and that 
where an execution is issued and set aside, after 
a Deed of Arrangement has been made, the 
defendant is entitled to costs unless sufficient 
ground to the contrary is shewn. 

Bank of New Zealand v. Bibd, Mac 419. 



fc.,, " DebtuTS and Creditors Act, 

1862," S. Bl— Voluntary and Fraudulent 
Transfer — Bight of Trustee— Form qf 

Sec 31 of the Debtors and Creditors Act, 
1862, rendered fraudulent and void as against 
the trustee of the estate of an insolvent debtor 
voluntary or fraudulent transfers of property to 
creditors made by the debtor within three 
months before the making of an order of the 
Court for conveying or sssigniuff the property of 
the debtor to his trustee A declaration aver- 
ring Uiat within three months prior to the mak- 
ing of such an order, a debtor being in insolvent 
circumstances voluntarily and fraudulently 
made over to the defendant, a creditor of the 
debtor, a bill of exchange, with intent to de- 
fraud the creditors of the debtor (the defendant 
knowing that the debtor was at the time in in- 
solvent circumstances), whereby the creditors 
of the debtor were prevented from realising 
their claims in fulL 

Held : A good declaration in an action at the 
suit of the debtor's assignee in insolvency 
against the favoured creditor. Such a declara- 
tion sufficiently avers a property in the bill of 
exchange in the debtor making the transfer; 
that he transfered the biU to a creditor ; and 
and that the creditor accepted such transfer 
The right of the trustee of an insolvent debtor 
to recover in such an action is not founded 
upon the notion that the preferred creditor has 
wrongfully converted the property of the insol- 
vent debtor or the trustee, but tiiat by the 
fraud of the debtor and the preferred creditor, 
the trustee has been prevented from beoominff 
possessed of the property to which he is entitle£ 

Davis aud Another i^. GEEoa, Mac 475. 
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BANKRUPTCY ACT, 1867. 

Contt of Appeal, it will not grant a role to 
readnd a pnor order, or to review a taxation of 
coatB, which might have been obtained at such 
sitting. 

i?e N. E. Smith (a Bankrnpt), ex parte 
Stbwabt (Trustee, &c.). 1 G. A., 279. 
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Bankruptcy Act, 1867," 
Seotiont 10, 84, 85, Jkc—AfmuUing Adju- 
dieation — ApplieaiUm by Third Farty 
Interested, 

The Bankruptcy Act, 1867," S. 84, enacts 
that after adjudication absolute, the bankrupt 
may apply to annul the same within certain 
times ; and the 86th section says that, subject 
to appeal and the power of annulling under the 
Act, the adjudication is to be conclusive. 

Held : That the 85th section does not take 
awav the right of a third party interested to 
apply and get the adjudication annulled. 

Hardiro aud Anothxb v. Hoopbb avd 
Another (in error), 1 G.A., 315. 



21 Trustee of Bankrupt^SuU 

for Specie Performance— ** Bankruptcy 
Act, 1867," S. 166. 

It is very doubtful whether a Trustee of a 
bankrupt can maintain or continue an action 
for specific performance of a contract for the 
sale of land entered into by the bankrupt before 
his bankruptcy ; though, 8embU that a solvent 
purchaser may call on the Trustee to perform 
ttie contract Section 166 of " The Bankruptcy 
Act» 1867," wUl not enable a Trustee to main- 
tain an action where there is sny condition pre- 
oedent which he is not able to perform. 

McMavawat v. Glilakd, 1 G.A., 343. 
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''Bankruptcy Act, 1867," 
Sections 49, 89, 120, 202, and 203— 



Suepmsion of Protection — Arrest on Judg^ 
ment for DAt Proved — False Imprison' 
ment— Order Jor Discharge. 

A petitiuninff bankrupt under "The Bank- 
ruptcy Act, 1867," whose final discharge and pro- 
tection have been suspended under Section 120, 
cannot maintain an action for false imprison- 
ment in respect of his arrest during the period 
of suspension, oo an unsatisfied judgment for a 
debt which has been proved under the bank- 
ruptcy ; although by Section 202 a creditor 
who has brought an action for a debt or demand 
is not entitle to prove under the bankruptcy 
without first relinquishing the action ; and Sec. 
203 provides that proving under the bankruptcy 
for a debt is to be deemed to be an election by the 
creditor to take the benefit of the adjudication. 
The election to prove does not amount to a 
statutory discontmuance. Protection of a peti- 
tioning bankrupt under Section 49 el the Act, 
coutiuues only till the last examination. The 
statutory "protection does not sweep away a 

greviuu* judgment, and the means of redress 
»r violation of the statutory proteotiou is by 



Bankruptcy, 

BANKRUPTCY ACT, 1M7. 

application to the Gonrt or a Judge for dis- 
charge. 

McGrmor v. Osbormr, 2 G.A., 12. 
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Act, 1867, Sections 22, 96, 



101, 152 : 1867, Sections 6, 7, and 8— 
Status q/ Trustee— Bstoppel—Mvidence— 
Gazette — Practice — Amendment — TVotiw- 
mission ^ Oase—Notke of Appeal — 
Waiver of. 

Held : That the 6th Section of ** The Bank- 
ruptcy Act Amendment Act, 1868," makes the 
bankrupt's estate vest in the provisional trastee 
in all cases where there has been a failure in 
the election of a trustee by the creditors, 
whether there has been sn adjourned meeting 
or not pursuant to its provisions. 

The Act of 1868 came into force on the 20th 
October, but this was not known at Dunedin 
tiU the 29th. On the 19th F. was adjudicated 
a bankrupt there, on his own petiiion. A meet- 
ing of craditors was fixed for the 27 th, but no 
creiditors attended, and there was no adjonrn- 
ment pursuant to Sea 6. G., the Reffistrar of 
the Supreme Goort at Dunedin, sctea as pro- 
visional trustee of the estate till B. was 
appointed (on the 10th December, 1868) under 
Sec. 22 of ** The Bankruptcy Act, 1867.*' In 
December, 1870, B. procurad a Judge's Order 
under the 7th Section of the Act of 1868, 
appointing G. trustee of the estate. That order 
was made before an sction brought by G. 
against a debtor of the estate. 

Beld : (1) That the plaintiff G. was entitled to 
sue as trustee. (2) That the Gourt below was not 
entitled, on a motion for a new trial, to look at 
a Oatette not produced or referred to at the 
trial, as conclusive evidence of the trusteeship 
under the 8th Section of the Act of 1868. 8. 
That the defendant in the action was not 
estopijed from denying the legal status of the 
plaintiff, on account of his having dealt with 
him as trustee de facto, and having set up 
plaintiff's title as such, in another action by 
snother plain tiffl 

A case was stated at Dunedin, and trans- 
mitted to the Registrar at Welhngton. Before 
the sitting of the Gourt of Appes^ an applica- 
tion was made to the Judge to amend the esse, 
and the parties were heard at Chambers- The 
parties not agreeing, the case was amended by 
the Judge, and transmitted to Wellington by a 
vessel which ought to have arrived Before the 
commencement of the sittings, but failed to do 
so through stress of weather. The Court heard 
the case as amended, and held that the respon- 
dents bad waived the objection that no notice 
of appeal had been given, by attending at the 
settlement of the amended case. 

Murray (App. ), Gatomorb (Besp.) 2G.A., 68. 
Ad, 1867, S.8. 323, 327. 
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The 323rd Section of "The Bankraptqy Act, 
1867," whic^ gives power to summon a bank- 
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Bankruptcif, 

BANKRUPTCT ACT, 1867. 

rapfs wife, or any person known to have part 
of nis property, or supposed to be indebtea to 
him, or bBlieved to be capable of giving infor- 
mation, &c. , and in case of disobBdience em- 
powers the Conrt to grant a warrant of arrest, 
does not apply to the case of the bankrupt him- 
self failing to obey such a summons. 

In r« Cuff, 2C.A., 139. 

25 Deed of Arraiigement — 

AcqttiegeeTice by PetitiontTig CrediUyr— 
EstoppeJr-'*" BankruDtcy Act, 1867," S. 
272. 

Where a creditor has acquiesced in a deed of 
arrangement which conveys the whole of the 
debtor's property for the benefit of his creditors, 
he is thereby estopped from afterwards becom- 
ing a petitioning creditor for the purpose of 
obtaining an adjudication in bankruptcy, unless 
he establishes that his assent was obtained by 
fraud. 

In re Bbrgbr, 1 J.R., N.S., S.C., 87. 
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Order for Payment of 

Money—'' Bankruptcy Act, 1867," S. 296. 

Where an order had been made directing the 
payment of half the bankrupt's Imperial pension 
to the trustee until ten shillings in the £ had 
been paid to the creditors, and it appeared that 
the Government official through whom the pen 
sion was paid refused to pay over the money to 
anv but the bankrupt, the Court made a further 
order directing the bao^rupt to make the pay- 
ment to the trustee, and further directing that 
his discharge was not to be granted until such 
payment had been made. 

Be J. R. Martin, a Bankrupt, 2 J.R., N.S., 
SC.,43. 
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BankrupUry of Lessee — 



Bleetion by Tnuttee to take Lease — 
" Bankruptcy Act, 1867," S. 139, Sub-sec. 

The non-election by the trustee under the 
above section does not determine the lease and 
all derivative estates under it, but operates only 
to the extent of the bankrupt's interest therein 

existing at the time of the bankruptcy. 

Gbattek V, GiLis and Othxbs, 2 J.R., N.S., 
S.C., 213. 



-See LsssoB Ain> Lessbb, 4. 

•See Bill of Salx, 3. 

See Landlord and Tbnant, 
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WUnesa R^fusin^ to A nswer 



— Attachment, 
Attao h menfe will issue against a witness who 
P 



Bankruptcy, 

DEBTORS AND CREDITORS ACT, 1870. 

has been summoned to attend before the Trus- 
tee of a bankrupt, under *'The Debtors and 
Creditors Act, 1875," S. 31, and who refuses to 
give evidence. 

BeR. and J. Bbown, Bankrupts, 2 J.R.. 
N.8., &0.4a 



29 



—Suing for Balance, 



Order of Diaeharge — Proof 



A creditor who has proved a debt under a 
liquidation and received a dividend, is not 
barred from suing for the balance, where the 
order of discbarffe has been refused. Section 
57 was intended to prevent a creditor suing 
pending proceedings in liquidation. 

In Re Hbbbbbtson v. Blackett, 2 J.R., 
N.S., S.C. 166. 



30 ''Debtors and Creditors 

Act 1815''— Rtde 36— Ultra Vires — 
Saving clause. 

Rule 35, made under sec. 17 of the Act pro- 
vided that no person should be entitled to vote 
at a first meeting, or*any adjournment, unless at 
or previously to the' meeting he had proved a 
debt of not lees than £10. 

Beld: That the Rule was ultra vires, and 
that a liquidation resolution passed at a meeting 
of creditors at which certain creditors for 
amounts less than £10 did not vote was void, 
as the requisite number of the whole was in- 
sufficient, if the non- voting creditors had been 
included as they ought to have been in the com- 
putation; and that the defect was not cured 
byS. 3/ of <<The Debtors and Creditors Act, 
1876." 



WoRQAN V, Curl, 2 J.R., N.S., 8.C., 200. 
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1876," S. 94— Jurisdiction. 



"Debtors and Creditors Act, 



The right of Appeal from a resolution of 
creditors refusing an Order of Discharge under 
8. 94 of "The Debtors and Creditors Act, 
1875, does not give the Conrt power to interfere 
between a debtor and his creditors, except upon 
a question of law or a case of harsh treatment^ 

In re Hornbsian 2 J.R., N.S., S.r*,, 72. 



DEBTORS AND CREDITORS ACT, IWC. 
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'Petition for A Indication^ 



Evidence in support — Vahiing Securities — 
Imperative Word, 

^ An affidavit verifying a petition for adjudica- 
tion is not sufficient evidence to support an appli- 
cation for adjudication. In addition to such an 
affidavit there should be an affidavit of the truth 
of the facts contained in the petition, sworn to 
by somebody who is able to swear to them of 
his own knowledge. Then the burden of proof 
at the hearing of the summons oleariv lies on the 
debtor to show, in the face of the facts which 
have b«en sworn to, and whioh are prima fade 
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Bankruptcy, 

DBBTOBS AND OBIDITO&S ACT, 1876. 

evidence of aoU of baiikrnptoy, that they are 
Dot true. It is not neseaaary to have a aeourity 
valued* the Act being ailent on the subjeot. The 
word " may " in S. 35 of the Act is imperative 
where an act of bankruotcy is proved, and 
should in such case be react ** i)&alL'* 

In Re Mackat, 2 J.R., N.S.» S.C., 160. 

^ote.— This case is explained in ex parte 
Coleman, in te Cooper, 1 L.R., C.A., 901. 

88 " Debtors a/nd Crediton 

Act, 1876 "-S. ^Id-'Order i^ Adjudka- 
tUm—Power to Annul, 

The Court has no power to annul an order of 
adjudication made under* 'The Debtors and 
Creditors Act, 1876 ;" the only remedy is by 
appeal 

Bx parte Mackat; In re Maokay, 2 J.R., 
N.S.. S.C., 164 fuL Jf^h-b. 
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" Debtors and Creditors 

Act, 1876," S. 63— Voluntary Seitlement— 
* StatuU q; £lkabeih—CosU, 

In a suit by a oreditor*s trustee to set aside a 
voluntary settlement, the harden of proving 
solvency on the part of the settlor at the time (3 
its ezecatioQ lies on him. A voluntary settle- 
ment, void as against creditors, is void against 
all subsequent creditors, and not merely against 
creditors at the date of its execution. 

Cbeditors' TRrsTSB in estate of Dickson v. 
MuNRO and Others, 2 J.R., N.S., S.C., 
183. 

Note.^The plaintiff was held entitled to his 
costs as between solicitor and client, and the 
defendant Munro, who was trustee of the deed 
also, after the plaintiffs* costs had been satisfied, 
because he had adopted the proper course of 
submitting himself to the Court.— /n re Dickson 
2J.R., N.S.,S.C., 207. 
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" Debtors and Creditors 



Act, 1876," 8. ISi—Bule 45— Discharge— 
Notice of Opposition — Practice. 

Where no notice is given of opposition under 
Rule 421, the Court is hound to grant the bank> 
rupt his discharge if he has complied with the 
provisions of the Act. 

InreOuvNL Cummins, 2 J.R., N.S., S.C. 
191. 
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-^— ** Debtors and Creditors 

Act,*' S. 167— FFflrran* to Apprehend 
Witness— Notice. 

A warrant will not bs issued to apprehend a 
witness who refuses or neglects to attend when 
summoned by the creditor's trustee unde^ S. 
167, unless notice has been given bim of the in- 
tention to apply for the warrant. Such a 
warrant ought not to be granted ex parte, 

. /» re Cunningham, 2 J.R., N.S., 8.0, 22a 



Bankruptcy, 
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37 " Debtors and OredUon 

Act, IS76,"— District Court— JuriMc" 
tion. 

The District Court has no jurisdiction to 
entertain proceeding in bankruptcn^ by a debtor 
who %as been adjudicated bankrupt in the 
Supreme Court. 

Re JosBPH Maokay, 2 J.R., N.S., S.C, 231. 
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" Debtors and Creditors 

Act, 1876," S.S. 44 and 51— er$ditor^ 
Meeting — Proxies. 

Althouffh creditors can be represented at a 
meeting by proxy, yet there cannot be a meet- 
ing at all unless more than one individual is 
actually present in person. 



In re Andbiw, 2 J.R., N.S., S.C., 257. 
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" Debtors and Creditors Act, 

1876," S.S. 76, 94, 138-i)emafu2 or 
Provable Claim — Proqfqf Costs — Right to 
oppose Deed— Creditor holding Verdict 
jor Damages— Requisite Majority— List of 
Creditors and Statement qf Assets— BiUs 
qf Exchange, 

A verdict for damages, not followed by judg- 
ment, does not create a demand or ptovable 
olaim within the meaning of the 75th section of 
"The Debtors and Creditors Act, 1876." A 
demand must be somethinji^ capable of being 
legally demanded, and of being at once enforoed 
by action or execution. 

Semble: The provision in section 94 of the 
Act enabling plamtiffs entitled to costs under a 
verdict or judgment to prove for such costs 
when taxed, altnough the taxation is not bad 
before the bankruptcy, is intended to meet the 
case of a right to costs perfected before the 
buikruptoy, but not ascertained by taxation. 

As a plaintiff who has obtained a verdict for 
damages is not a creditor within the meaning of 
the Act, either in respect of damages or oosts, 
he has no right to be heard in opposition to a 
motion for an order declaring a deed of arrange- 
ment completely executed. And as he is not 
affected by the deed he may proceed to judg- 
ment and execution. The majority of creditors 
required for the complete execution of a deed of 
arrangement under section 138 is a majority of 
those creditors who were present or represented 
at the meeting;, and not of the whole body of 
creditors ; such majority representing three- 
fourths in value of the creditors present or 
represented. If the list of creditors or statment 
of assets filed with a deed of arrangement are 
not acourately prepared they are oalonlated to 
deceive and mislead, and the deed may on that 
point be set aside and declared an act of Bank- 
ruptcy. The names of secured as well as 
unsecured creditors should appear, and where 
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BBBTOBS AKB CBEDITORS ACT, 1876. 

tiiere are bills of ezohsDge the nftmei of the 
holders aUo. 
Ez parte Toll, in re Tonks, 3 J.R., N.S., 

S.C«y 1* 
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Act qf Bankruptcy- -** Deb- 

tors and OredUara Act, 1876," dec 29— 
^Unaati^fied Writ qf^. fft. 

A writ of ^ /a. on a judgment obtained in the 
Supreme CJourt having Men delivered to the 
Sheriff for execation, his officer stated that he 
was unable to find any goods of the debtor on 
which to levy. The Sheriff made no return to 
the writ, and decj^od to hold it during its cur- 
rency on the ground that property might come 
into the debtor's hands during that time. The 
execution creditor then filed a petition praying 
for an order of adjudication Mgaintt the debtor, 
on the ground that he had committed an act of 
Bankruptcy. The petition was supported by an 
affidavit's worn by the Sheriffs officer to the 
effeot already stated. 

H'eld: That as the Sheriff h*d nut made any 
return to the writ, an act of Bankruptcy within 
the meaning of the Act had not been committed ; 
that the sworn statement of the Sheriffs officer 
was not a return to the writ; and that the 
Sheriff was justified in holding the writ during 
the currency. 

SenMe : The proper course to adopt in snch * 
oase is to rule the Sheriff to make a return 



In re Meters, 3 J.R., N.S., S.C., 22. 
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* * Debtors and Creditors Act, 

1876," S. 184— Order of Diecharffe- 
Opposition by Creditor — Discretion — 
Deceit in Obtaining Goods* 

On an application for an order of discharge, 
there being no opposition by a creditor, uie 
Court granted an order to take effeot after one 
year. 

Held: That the statute confers a discretion, 
the words ** any objection " including cases in 
which the objection appears to the Court, 
whether on the opposition of a creditor or not. 

On the application, it appeared that the 
debtor had obtained goods on credit from 
certain creditors, after having executed a bill of 
sale of his business premises, present and future 
stock'in'trade, and book debts. He did not in- 
form the creditors of the fact that the bill of 
sale was in existence. The District Court 
Judge being of opinion that the debtor had been 
guilty of deceit, msde the order of discharge as 
above stated. 

Held, on appeal (per Prendergast^ C. J.) that 
as the bankrupt laws do not impose on a trader 
the doty of making known to creditors the 
existence of such securities, and as the debtor 
had not been guilty of any active deceit, the order 
of discharge should have been nuMie to take 
effect immediately. 

/nreQoZEX, 3 J.R., N.S., S.C. 136. 



Bankruptcy. 
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'Practice — AppUoaHon for 



Discharge—Opposition by Trustee— Eight 
to appear by (fouMsel, 

On an application by a debtor for an order of 
discharge under "The Debtors and Creditors 
Act, 1876," the trustee has no right to appear 
by Counsel for the purpose of opposing tiie 
motion. 

/n re Salmon, 4'J.R.,N.S., S.C., 33. 
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Order qf AdjudicaJlAon 



Power to Annul — " Debtors and Creditors 
Act, 1876." £f. ^—Construction, 

The Court has no power to annul an order of 
adjudication made under " The Debtors and 
Creditors Act, 1876," the power to annul being 
taken away by section 39. The only remedy is 
by appeal. Bx parte Mackay, 2 tf.R., N.S., 
S.C., 164, followed. Harding v. Hooper, 1. 
J.R., C.A., 315, distinguished. 

JKx Dorte FiNLAT in re Young, 4 J.R., N.S., 
S.C., 41. 



44 «* Debtors and Creditors 

Act, 1876," 8. 110; Rule ^9— Trustee-- 
Creditor's Proof. 

A creditor's proof, unless disallowed within a 
reasonable time, may be enforced, though not 
admitted in writing by the trustee. A trustee 
who neglects either to admit or reject a proof 
in writing, as required by Rule 39, keeping the 
matter open by obiection to items, will be 
ordered to pay the dividend, with interest and 
costs out of his own pocket. A trustee, having 
received a proof of debt from a creditor, verbally 
objected to some of the items, but did not 
formally reject or admit the proof in writing, as 
provided by Rule 39. The claim was thus kept 
open for twalve mcmths, notwithstanding fre- 
quent applications for payment, until the credi- 
tor applied by summons for an order nnder 
section 110, direotinj; the trustee to pay the 
dividend declared, with interest and costs out 
of his own pocket. An order was made as asked. 

In re Edmonds, 4 J.R., K.S., S.C., 62. 



46 — — — — FroMdulcnl Pr^erencc — 
FUing Declaration qf Insolvency — Prior 
Act qf Bankruptev — Relation back -* 
'* Debtors and Creditors Act, 1876." 

It is not a fraudulent preference for a debtor 
to ffive a security over substantially the whole 
of nis property m the bona fide expectation of 
obtaining assistance from the creditor to enable 
him (the debtor) to carry on his business. But 
the giving of such a securitv is an act of bank- 
mp^y, unless there be given a present fair 
equivalent or an agreement afterwards per- 
formed to make bona fide and not merely color- 
able advances to enable the debtor to carry on 
his business. The meaning of Sec. 4 of '* The 
Debtors and Creditors Act, 1879," is, that upoft 
the filing of a declaration of insolvency tbtrs is 
relatioii baok to any act of bankntptoy com- 
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DEBTORS AND 0RBDIT0R8 ACT, 1876. 

mitted within three months preceding tncii 
filing, and then ayaiUble for adjudicaticn. 

GBEDrroBs* Tbubtbb iv Bankbuptct of the 

Property of Mary Aon Whittaker (a 
ankmpt) v. Demniston, 1 L.R., S.C., 
811. 



46 Certiorari— Clerk of District 

Court — Order of A djudiccUion— * ' Debtors 
and Creditors Act, 1876/* S.a. 12, 30. 

On a creditor's petition presented to the Dis- 
trict Goart havinff jarisdiction, the Clerk of 
the Court, in the abaence of the Judge, issued a 
summons requiring the debtor, who bad left the 
Colony, to appear within two days, and show 
cause why he should not be adjudged bankrupt. 
An order was made on the same day adjudging 
the debtor bankrupt ; neither petition nor sum- 
mons having been served. By section 12, the 
Registrar of the Supreme Court is empowered 
to act for the Judge during his absence, and to 
exercise all the jurisdiction, power, and 
authority of the Judge, except as to hearing 
appeals. By the interpretation clause, "the 
Ilegistrar " is to mean and include the Registrar 
of the Supreme Court, and the Clerk of the 
District Court havins jurisdiction, or their 
deputies. By section 80, it is provided that on 
a creditor*s petition being presented, a sum- 
mons shall issue calling upon the debtor to 
appear and show cause on a day appointed 
whv he should not be adjudged buikrupt; 
and by section 32, that a copy of the 
summons and petition shall be forthwith served 
upon the debtor, either personally or in such 
other manner as may be prescriMd, or may in 
any particular case be directed by the Court. 
By section 39, it is enacted that, subiect to 
appeal, the order of adjudication shall be final 
and oonclusive with respect to the validity of 
the adjudication. 

Held, on Rule for certiorari : 1. That in the 
absence of the Judge of a District Court, the 
Clerk, or his Deputy, mav exercise all the 
powers conferred on a Judge of the Supreme 
Court, except on appeal 2. That the petition, 
the summons, and the service of both in some 
way, are indispensable conditions precedent to 
the exercise of the power of adjudication. 3. 
That the Clerk was bound to direct some mode 
of service other th&n perional, aad that in the 
absence of proof of such service, he had no 
power to adjudicate. 4. That the proper 
remedy was an application to the Judge of the 
District Court, either to discharge the order, or 
for leave to appeal. 5. That certiorari was not 
applicable, there being no snpgeation of fraud 
or manifest defect of jurisJiction, althou^^h 
there was manifest error in the exercise of juris- 
diction. 6. That in the absence of fraud (and 
SenMe, of manifest defect of jurisdiction), the 
provision in Sec. 39 precluded any inquiry into 
the regularity of the proceedings. 

BaozMA i\ Hkmdkrb3>' and Others, 4 J.R., 

N.S., S C. 107. 



Bankrupieif. 

DEBTORS AND CREDITORS AGS, 1874. 

^o^e.— But see ex parte Coleman, 1 L.R.9 
C.A., 301. 



47 JRelation had^BiU qfSaU 

—FraudtUenl Prtference^NonmU—Bule 
l5S'-Practice, 

1. Where a bankmptov takes place, not on 
the petition of a creditor, but on the filing of a 
declaration of insolvency by the debtor, there 
is no relation back to any act of bankruptcy 

Erior to the declaration (See Jones v. Harber, 
uB. 6, Q.B. 77). 2. In order to set aside a 
bi'I of sale on the ground of fraudulent prefer 
ence, where the grantor has become bankrupt 
on a declaration of insolvency filed by him, it 
is nncesaary to show, not only the implied 
fraud which would constitute it an act of buik- 
ruptcy, but also either that the deed is frauda- 
lent under the Statute of Elizabeth, or that 
there is fraud in fact of such a nature as would 
render the deed impeachable, not only as an 
act of bankruptcy, but as a fraudulent prefer- 
ence. 3. The practice as to nonsuit established 
by Rule 158 was intended to modify the Eau- 
lish practice, under which a plaintiff' may take 
a nonsuit at any time before verdict delivered. 
Where the jury had come in and answered 
several issues in favour of the defendant, and a 
question arcse as to the form of the answer to 
one of them, and the jury retired to further 
consider their verdict, and plaintilTs counsel 
then claimed to take a non-suit, which the 
Judge refused to allow. 

Held : That the ruling was right. 

Morris v. McNril and Anothbr, 1 O.B. 
aDdF.,S.C., 65. 
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** Debtors and Creditors A ct, 

1876 "— jRofe 45 — Application for Dis- 
charge —Opposition. 

The debtor's application for his discharge had 
been formally set down, but on the case being 
called no one appeared for the debtor, and it 
was struck out. Certain creditors had given 
proper notice of their intention to oppose. A 
second notice of intention to apply for discharge 
was gazetted, but no fresh notices of intention 
to oppose were given. 

Held : That the former notice was suflScient. 

In re Jambs Nelson Owbn, 1 O.E and F., 
S.C. 144. 
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Foreign Bankruptcy — Bight 

qf Foreign Assignee against Local Credi- 
tors — Court qf Nations- - DomicU —A ttach- 
ment qf Debts— Bight qf Landlord a>gain8t 
Execution Creditor. 

Where a bankrupt has changed his domicil 
after the bankruptcj, property acquired by him 
in the new domicil does not pass to the Assignee 
in the old domicil, at all events ps against credi- 
tors in the now domicil. 

Where a person leaves his domicil of choice 
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DIGBST or GASES 



Bankruptcy. 

DBBT0B8 A2<n> CREDITOBS ACT, l«7e. 

lord's Tigfiki to re-enter continued to exist as 
against Uie under-lessee. 

HOTTOHTON V. COMFTON, 1 L.K, S.C., 66. 
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1876 ^'--EmbezaslemefU. 



< ' Debtors cuui OredUora Act^ 



A clerk embezzled moneys received by him 
for his employers, who did not take any steps 
to prosecute him therefor. The clerk having 
become bankrupt, the employers lodged a proof 
of debt for such moneys with the trostee oi the 
estate, which proof the trostee rejected on the 
ground that a felony was being made the foun- 
dation of the employers* debC and they could 
not maintain their proof until they had crimi- 
ually prosecuted the debtor. The employers 
then instituted criminal proceedings against 
the debtor for some of the moneys included in 
the proof of debt The debtor was committed 
for trial. The employers then claimed the 
right to prove, and lodged their proof with the 
trustee, who refused to recognise the claim on 
the ground that the right to prove was not 
revived bv reason of the debtor having been 
committed for trial. 

HM, that the employers haviuff bona fide 
criminally prosecuted the debtor, had a right to 
prove. 

In re Pjembkrton, 1 L.R., S.G., 61. 

54 Deed qf Arrangement — 

** Debtors and Creditors Act, 1876," Sec. 
ISO— Fraud. 

A debtor, after unsuccessfully contesting an 
action in the Supreme Court, gave notice of 
appeal. He then made an arrangement with 
his creditors, agreeing by deed to pav Is. in the 
pound. Among his list of assets tne rigkt of 
action above referred to did not appear, but 
diortly afterwards a friend advanced him £7000 
to enable him. to continue his action. 

JETe^d, that this did not, under the circum' 
stances, amount to such a fraud or culpable 
negligence as would justify the Court in setting 
the deed aside. 

Re HxNBY Ghablvs Young, 1 L.IL, S.C., 
94. 
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■*• Debtors and Creditors Act, 



1876 *' —Proof of Debt— Valuing SecuH- 

ties, 

A creditor can prove agaiost a bankrupt 
estate for the whole amount of his debt, without 
deducting the value of a security held by him 
over the property of a third person, provided 
he does not i-eoeive in all more than the full 
amount of hi^ debt. 

In re Wood, ex parte Bank of Nbw Zealand, 
1 L.R., S:C., 161. 
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Deed qf Arrangement — 
Mdease—** Debtors and Creditors Act, 
1876.*' 
Aitor a dMd of assignment of Joint and 



Bankruptcy. 

DBBT0B8 AND CREDITOBS ACT, 1676. 

separate properties for the benefit of creditors 
has been declared completely executed, a claim 
against the separate estate of one of the debtors 
cannot be enforced against him, even though he 
has sworn that he has no separate debts, and 
though the creditor has received no notice of 
the deed. The words ** creditors" in the 128th 
Section of *'The D'^bto'^s and Creditors Act, 
1876," means all persons who, if the debtor had 
become bankrupt at the date <^ the execution 
of the deed of assignment, would have been 
entitled to prove under the bankruptcy. A 
deed of assignment completed according to the 
formalities m ** The Debtors and Creditois Act, 
1876," releases the debtor fiom oontracte 
entered into between him and his creditors 
which h&ve not then become debte ; and so a 
covenant b;^ a snretv to pay a mortgage debt 
of his principal is released by the surety's deed 
of assifliment being declared completely exe- 
cuted, iMthongh the liability under tne covenant 
had not then arisen. 

Mbrcsb (App.) V. Buchanan (Resp.), 1 L.B., 
S.C, 165. 



57 Execution against Heal 

Estate —** Debtors and Creditors Act, 
1876." 

"The Execution affainst Real Estote Act* 
1880," confers no higher right upon the judg- 
ment creditor over the lands of uie debtor in 
case of his bankruptcy than it does over his 
chattels ; and a writ olfi,fa, oeases to be avail- 
able upon bankruptoy of the judgment debtor. 
The registry of a memorial of judgment does 
not mean a charge available after bankruptoy 
against the lands of the judgment debtor. The 
Stetutes 1 and 2 Vict. Cap. 110, Section 13, 
even if in force in New Zealand, give no right 
10 the judffment creditor in the event of the 
judgment debtor's bankruptoy, unless the judg- 
ment has been entered up a year before the 
bankruptoy. 

In re Qbaham, ex parte WisB v. Caftin, 1 
L.R , S.C., 285. 

^o^f.— "The Execution affatnst Real Estete 
Act, 1880," has been repealed. 
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Deed of A ssignment—Bofiker 

and Customer— Setoff, 

A person having an overdrawn account at a 
bank, executed a Deed of Assignment for the 
beneBt of creditors, whereby he was to be per- 
mitted to carry on husiness. He then, without 
the knowledge of the trustees under the Deed, 
opened a new account at the bank in his own 
name, with the words *' trust aocoant " added. 
The creditors refused to consent to the deed. 

Held: That the Amount of the trust account 
was not subject at the hands of Uie bank to any 
trust, and that the bank, both as against the 
trustees under the deed and a subsaqoent 
trustee in bankruptcy, wa^ entitle') to set otfthe 
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Bankruptcy, 

DEBTORS Aim) CRBDITOfiS ACT, 1876. 

amoimt 8t«nding to the credit, of the trnst 
aoooaot against the amoont of the debit of the 
overdrawn acoonnt. 

McMillan and Nathan, and C&editdrs' 
Trustha v. the Bank of Nsw Zealand, 
1 L.B.» S.O., 332. 
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— DfhtCT — Districi — Residence 

— Waiver — Proof — Claim — EUctMn-^ 
" Debtors and CredUora Act, 1876." 

When a creditor tenders a proof for a debt 
nnder Bee, 96 of the <* Debtors and Creditors 
Act, 1876," even if he do so informally, and the 
prooi is rejected, it is an election to take the 
benefit of the bankropto> , and will operate as a 
waiver oi all previous irregularities in the bank- 
ruptcy proceedings, and the creditor who has 
so claimed cannot afterwards appear and ask to 
have the bankrapto^ annulled. Where a bank- 
rupt files a declaration of insolvency in a dis- 
trict which is not that in which he has resided 
longest during the preceding six months, the 
Court in which he has filed hu declaration will, 
nevertheless, have jurisdiction in the case, if the 
bankrupt has been in the district within the 
time ; the filing in the wrong district is merely 
an irregularity, which can be waived. 



He Duncan M^Callvh, 1 L.K, S.C., 396. 
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" Debtors and Creditors Act, 

1876" Sees. 128, 155, US— Deed qf As- 
signmerU — Appeixl — Arrangement fty Sur- 
ffhing Partner and Executrix i^ Deceased 
Partner, 

A deed of arrangement made by the surviving 
partner of a defunct partnership and the execu- 
trix of the deceased partner with the creditor of 
of the deceased partner and of the partnership, 
bnt not of the surviving partner's creditors, is 
not within Sees. 128 or 155 of the "Debtors and 
Creditors Act, 1876," and does not, therefore, 
discharge the surviving partner from the liabili- 
ties of the firm. A declaration of complete 
execution is conclusive only in cases where the 
deed is made between the parties contemplated 
by the ** Debtors and Creditors Act, 1876," and 
within the class of deeds there provided for, 
and can hare no force upon deeds not within 
these provisions, even though unappealed 
against. 

Ardbn V, Rot, 1 L.E., C.A., 365. 

61 = *' Debtors and Creditors Act, 

1876," Sees. 12, 13, 14, dO-^Purchase of 
Debt for Purpose qf Adjuduxttion — Fraud 
on Bankruptcy Laws. 

Seldt by the Court of Appeal, reversing the 
uecision of the Supreme Court : That when a 
debt is purchased for the purpose of founding a 
petition for adjudication upon it, not to recover 
the debt, but for tb^ purposes outside the law 
of bankruptoyj^ the Court will not make an 
"id judication. It is a fraud upon the bank-i 
ru|4ay Uws for a creditor to purchase a debt 



Bankruptcy, 

DEBTORS AND CBBDITOBS ACT, 1876. 

for the purpose of petitioning for the adjudica- 
tion of the debtor, lu order to stifle or delay the 
prosecution of a suit then pending by the debtor 
against the petitioning creditor. —In re Madtay 
(2 N.Z. Jnr., N.S., 150) explained—Ex parte 
Co^^man. 

In re Cooput, 1 L.R., C.A., 301. 
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* * Debtors and Creditors A ct, 

lS7Q'*^Assignment qfaUa Debugs Pro- 
perty — Act €f Bankriifitcy. 

An assignment of substantially all a debtor's 
prci>erty. upon trust for .some only of his 
creditors, is an act of bankruptcy. 

In re B&owN ; Ex parte Middliton and 
Otbbbs, 2 L.R., S.C , 189. 
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— Proveable Debt— Alimony, 

Bankmptey does not release the bankrupt 
from payment of instalments of alimony, 
awarded in a decree for judicial separation, 
falling due after the bankruptoy. The bank- 
rupt's wife cannot, therefore prove on his estote 
for future instolments of alimony valued as an 
anuuity. 

In re Davidson : ex parte Davidson, 2 L.R., 
S.C, 55. 
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Belation hack — " Debtors 



and Creditors Act, IS76*'— Unregistered 
Bm of Sale, 
The words, *' at the time of such bankruptcy," 
in section 4 of the ** Chattels Securities Act, 
1880," mean the time of commission of an act of 
bankruptcy to which the adjudication has rela- 
tion back. Where the holder of an unrep;istered 
bill of sale makes a seizure after the time has 
expired for filing his bill of sale, and after the 
mortgagor has committed an act of baokruptcy 
to which a subsequent adjudication relates back, 
the security and seizure are void as against the 
creditors* trustee of the mortgagor. 

CRBDITORi^' TrUSTKS OF ThOMAS V, COHBN, 2 

L.R., S.C., 352. 

65 Lease — Tenants in Common 

— Jomt and Several Covenants — Rent — 
Apportionm/ent — ** Debtors and Creditors 
Act, 1876," Section 69— Bankruptcy of 
Tenant in Common— Disclaimer by Trus' 
tee tantamount to Surrender, 

The effect of section 69 of the " Debtors and 
Creditors Act, 1876," is that a disclaimer bv the 
trustee operates as an actual surrender. Where 
land is leased to five persons as tenante in com- 
mon, uf whom two bMome bankrupt, and thoir 
trustees do not elect to take their interests 
uuder tLu leaae, the remainiag lessees are dis- 
charged from the payment of two- fifths of the 
rent, and the lessors must contribute to the 
cost of performing all covenante of a divisible 
nature to the extent of the lapsed interesto. 

MlLLSR AND OtHKSS V. YOUNO AND OtHNBS, 

2 Ii.U., C.A., 1. 
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Bankruptcy. 

DEBTORS AND CRBDIT0B8 ACT, 1876. 

05 Bankruptcy — Dud qf 

Arrangement— Joint and Separate Pro- 
perly. 

Under the <' Debtors and Creditors Act, 
1876," an assignment of the joint property of a 
trading firm, and of the separate property of 
the members of the firm, for the benefit of the 
joint creditors of the firm, is a fraud if there be 
separate property and separate creditors, but 
if there be no separate property to be affected 
by the deed, the deed cannot be avoided by the 
trustee in bankruptcy of the assignors. 

Cbbditors' Trustee in Bankruptcy of 
Fraser and Others v. Beaumont and 
Browne, 2 L.R., C.A., S, 
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■«* Debt&rtt and Creditors Act, 



1876," Sectwns 26, 55, fS^— Execution 
Creditor — Title of Trustee— Oazetting 
—Notice — Seizure before Filing— Sale 
hefore Oazetting. 

Where the sheriff seized goods before the 
filing of a declaration of insolvency by the 
execution debtor under the " Debtors and Cre- 
ditors Act, 1876," and the sale of the goods 
took place before the bankruptcy was gazetted : 

Held : That notwithstanding the sheriff and 
execution creditor at the time of sale had actual 
notice of the filina;, the execution creditor's title 
was perfected by seizure and sale. Notice is 
not equivalent to gazetting. 

Guy and Kinross v. Bullock's Trustee, 
2 L.R,, C.A , 15. 
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** Debtors and Creditors 



Act, 1876." Section QZ—Settleme7U. 
Money belonging to a wife's separate estate 
received by her husband, to be accounted for 
by him, is a valuable consideration sufficient to 
support a settlement under Section 63 of the 
" Debtors and Creditors Act, 1876." 

Trustee of Bray v. Cant, 2 L.R., C.A., 39. 

BANKRUPTCY ACT, 1883. 

09 ** Bankruptcy Act, 1883," 

section 41, sub-section S—Act of Bank- 
ruptcy— Evidence admissible on hearing qf 
Petition— Judgment on Confession —Veri- 
fcation of Petition— Deputy Registrar— 
Power to administer Oath— ^* Possession" 
^Actual Seizure of Goods. 

Where a creditor's petition in bankruptoy is 
founded on a judgment by confession, evidence 
will be admitted to impeach the bona fides of the 
petitioning creditor in obtaining such judgment, 
and to show that in fact the money is not 
owing. A Deputy Registrar of the Supreme 
Court has power to administer an oath in bank- 
ruptoy proceedings. 

Semble: ** Possession," in section 41, sub- 
leotion 3, of the *'Bankmptey Act, 1883," 
impUes an actual seizure of goods. 



Bankruptcy. 

BANKRUPTCY ACT, 1888. 

Q^(xrt: Whether the return of a 
warrant marked nvJla bona, where there has 
been nothing of the debtor's to seize amounts to 
an dot of bankruptoy under sub-section 8. 

In re Scott, 2 J.R., S.C., 287. 

^ote.— Sub-section 3 of Section 41 of <<The 
Bankruptoy Act, 1883," has been amended bv 
Section 6 of *'The Bankruptoy Act, 1884,^' 
which enacts that in case there be no property 
of the debtor of which possession can be taken, 
a return of nuUa bona to any writ of execution 
shall be deemed an act of bankruptoy. 

70 *' Bankruptcy Act, 1883," 

sections 67, 139— Xan«Kora'« Prrferential 
Claim— Choice q/" Remedies— Distress— 
Sufficiency of Funds— Marshalling. 

The funds of a bankrupt estate in the hands 
of the Official Assignee must be first applied in 
payment of preferential claims, sad cannot be 
controlled by the general body of creditors for 
the purposes of litigation or otherwise. A 
person to whom rent is due by a bankrupt estete 
may recover it either by distress or from the 
assete of the estate, but he is not bound to adopt 
eit^r course. 

Qucere : Whether, when the landlord does not 
distrain, the docrine of marshalling would apply < 
in favour of the general body of creditors. 

In re BLatdon ; ex parte Official Assignee 
IN Bankruptcy, 2 L.R, S.C., 372. 

Note. — It is now provided by Section 66 of 
**The Bankruptoy Act, 1884,'^ that the pre- 
ferential claim of any landlord or person thereby 
conferred in respect of one half-year's rent shall 
be limited, and apply only to the rent of pre- 
mises in which there are goods liable but for 
the bankruptoy to distress for rent ; and the 
landlord shall not be entitled to more than the 
value of the goods distrainable as a preferential 
claim, but may prove for the rent due. 
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71 ''Bankruptcy Act, 1883," 

Sections 41, 68, 67, 84, 107— Proveable 
Debt — Secured Creditor — Execution- 
Adjudication b^ore Sale— Avoidance of 
Sdzure and Sale by Adjudication founded 
on Prior Act of Bankruptcy, 

A debt, for the payment of which security is 
held, is proveable under the ** Bankruptoy Act, 
1883," only the creditor must deduct from his 
proof the value of his security. Seizure under 
a writ of sale may .constitute the judgment 
cr^itor a secured creditor within the meaning 
of the <* Bankruptoy Act, 1883," but his debt 
is nevertheless "proveable," and if am order of 
adjudication against the judgment debtor be 
made before sale, his lien is defeated by Section 
67 of that Act. 

Semble : That notwithstanulng the provisions 
of Section 41, by which posses^ioj taken under 
an execution constitutes an act of bankmptny, 
and Section 63, by which the title of the Offioisl 
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BiDGoop, Ex parte, In re Bwgood.— Bankruptcy— Registrar acting in the Absence of the 
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NEW ZEALAND. 



Batikrupteff. 

BANKRUPTCY ACT, 188S. 

AnigDoe relatei back to the seizare, an execo- 
tioD nnder which the iheriff seizes ii not 
ibiolDt«ly avoided by » inbuqueDt Adjadioation 
foDndsd on it. 

QtuKTe: Whether on adjudication foandfd on 
an act of bankruptcy oommitted prior to leizure 
and aale would not avoid the execution and 
render the iheriff liable to in action foe conver- 
iiion at the auit of the Official Aaaigner. 

Pbarazth v. Macmbkll, 2 L.R., S.G., 4dl. 
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— Joint and Sf parole Eilaltf— 



ProqfofDehl—Amfttdfd Proof— El'ction 



In the liankruptcy of a firm a creditor proved 
agKinat the joint estate for the wbele amoiint 
due, bat afterwardg made two ameniied proofs 
for part of the amount agaiaet the joint estate, 
and the remainder agamat the «eiiarste estate 
of one of the partneri of the linn. A dividend 
in this latter estate had then been declared 
and partly paid ; 



Bill ofExckanf/e. 

BD MBwer to an actioa on a bill where a ringle 
acceptor is sned, or where two or more acceptors 

being jointly sued jointly traverse the act of ac- 
ceptance) fumishes do answer where one of the 
members of a copartnership firm pleads that he 
did not accept the bill, without going farther 
and showing that the other member or members 
of the firm had no authority to accept. 

The plaintiffs having sued the defendant upon 
a dishonoured bill of exchange set forth the 
endorsements made upon it. One of the 
eudoraements was made by the plaintiSs, and it 
specially directed payment of the bill to the 
Bank of New Zealand or order. There being no 
re-endoraeiDeat by the Bank to the plaintiffs. 

Held (upon demnrrer) : That the plaintiffs 
could not sue upon the bill without such re- 
endorsemeat, and that they eonld not strike out 
the special endorsement in favour of the Bank, 
and rely npon their title as drawers of the bilL 

Lahoi and Anotbbs n. Hekoh and AsoTa&R, 
Mac 3ie. 

2 Shidonee agaiywt 

Aeceptor — Bight of Actitm on BUU 
recfieed for Co&ciion — B'ant of Coji- 
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Bill of Exchange, 

The defendant had immediate notice of the 
destruction of the hills, and he was warned that 
he would be looked to for payment if they were 
not paid at maturity. The defendant was also 
required to endorse fresh bills in lieu of those 
destroyed, the plaintiffs being willing to give 
him an indemnity ; but he refused to endorse 
new bills. The debtors afterwards became 
insolvent, and the bills were not paid. An 
action having been brought against the defend- 
ant, after the due date of the bills, to obtain a 
decree declaring him to be liable to the 
plaintiffs for the amount of the bills endorsed 
by him. 

Held : That upon the foregoing facts admitted 
upon the record, the plaintiffii were entitled to 
an order requiring the defendant to bring into 
Court the amount of the bills, pending the 
decbion of the suit. 

The issues of fact having been subsequently 
tried, and the jury having found that the 
defendant's endorsement of the bills was 
nndogged by any condition ; that they had 
never been dishonoured by non*aoceptance ; 
and that no demand had been made upon the 
drawees (Fleming and Murray) for payment at 
their due date. 

Held : That as the defendant admitted by his 
plea that the bills had not been accepted ; that 
he had received notice of their destruction by 
fire before maturity ; and that he would be held 
responsible for their payment ; and that he had 
been required to endorse fresh bills in lieu 
thereof, with which request he had refused to 
comply, the plaintiflb were entitled to a decree 
requiring the defendant to pay the amount of 
the bills. 

Held, also: That under the ciroumstances, 
and after notice of the destruction of the bills, 
no notice of dishonour by non-payment was 
necessary. 

Saboood and Othbbs V, Macintosh, Mac. 
790. 

Security — Severing 



the Security from the Debt. 

** Where a debt is represented by bills of ex- 
change, and payment is secured by a mortgage of 
chattels executed by the acceptor in favour of the 
drawer, the creditor is not entitled to alienate 
the security away, or sever it from the debt. 
If, therefore, the drawer endorses the bills oyer 
for valuable consideration, he holds the security 
obtained from the acceptor in trust for the 
endorsee of the bills, and he cannot prejudicially 
affect the securi^ to the detriment of the holder 
of the bills. 

Bank of Nbw Zbaland v. Wain, Mac. 1063. 
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— ^— — — — — CoUatercU Security 
— Bight of Drawer to Delivery upon Pay- 
ment — -Re/^/J Oeneral or Specific — Other 
or Further ReUrf — Indorsement sans 
recours. 

A. J. K, being in England, applied to the 



Bill of Exchange, 

defendants at their place of bosinesa in London 
for a loan of £9000 for five years, on mortgage 
of property in New Zealand, for a certain pur- 
pose, and in order to earry out the arrangement 
got a temporary advance of the £3000 for nine 
months. It was agreed that the plaintiff should 
be surety for ite repayment, and thereupon he 
drew a bill on A. J. B. (who accepted it), and 
endorsed it to the defendants. On A. J. B.'s 
return to New Zealand a dispute arose about 
the mortgage, and it was not effected. The 

Slaintiff, on the bill arriving at maturity, ton- 
ered the amount to the defendante, but they 
refused to accept it, or to deliver up the bill to 
him, and no notice of dishonour was given to 
the plaintiff. An action was brought by the 
plaintiff praying for leave to pay the money into 
Court, and that the defendante should be decreed 
to deliver up the bill uncancelled. 

ZTe/cZ (affirming the judgment of Chapman, J., 
2 J.R., 44): That the bill being a collateral 
security in respect of the agreement for the 
mortgage, the drawer was not entitled to have 
it delivered up; that the want of notice of 
dishonour was sufficient defence for him to any 
action which might be brought on it ; and the 
defendante were entitled to hold it as against 
the acceptor. That an addition to the indorse- 
ment by the plaintiff of the words sana recours^ 
or similar words, ouffht not to be decreed on 
a declaration asking for delivery of the bill " or 
other relief." 

G. Burns (App.), Ctago and Southland 
Investment Company, Limited (Reaps.), 
2C.A.,527, 2 J.R., 44. 



7 — _^_ *« Summary PrO' 

cedure on BiUs q/* Exchange Act, 1862" — 
Several Bills Sued for in one WriL 

A writ was issued under ''The Summary 
Procedure on Bills. of Exchange Act, 1862," in 
respect of four bills of exchange. The defen- 
dant obteined leave to appear and defend the 
action in respect of the first three bills, and to 
allow judgment to go by default in respect of 
the fourth bill. An order having been made in 
Chambers on a summons to show cause requir- 
ing the defendant to pay the amount of tha 
fourth bill and interest into Court, or find 
security within eight days, an application to 
rescind the order was refused. 

Baivk of New Zealand v. Srabp, 2 J.R., 
N.S., S.C., 126. 



Note. — The above Act has been repealed. 



8 



Practice — " Sum- 
mary Procedure on Bills Act, 1880"— 
Leave to D^end, 

An order for leave to defend an action upon 
"The Bills of Exchange Sumuiary Procedure 
Act, 1880," when obtained by statemente which 
mislead the Cotirt, and are subsequently shown 
as incredible, will be varied by making the 
leave conditional on paying the amount claimed 
into Court. The Court will not rescind suoh 
aa order after the time allowed for obtainiiig 
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Bill of Exchange, 

lea,ve to plead has expired upon material which 
might have been but was not used on the prior 
application. 

Semble : That ordinarily on an appeal to the 
Ck>nrt from a Judge at Chambers new matter can 
be brought before the Court, but this principle 
cannot apply where an application has to be 
made within a time limited oy law. 

Hay v. Hoarb, 1 L.R., S.C., 279. 

i\rote. —''The Summary Procedure on Bills 
of Exchange Act, 1880," has been repealed by 
<*The Supreme Court Act, 1882." 

9 Promissory Note — 

Evidence of Declaration bu Endorser at 
Time of Endorsement- Notice of Dis- 
honour^^Address — Nearest Post Office. 

Evidenoe of a declaration made by the 
endorser of a promissory note to the maker 
thereof at the time of endorsing, that the 
endorsement is made, not for the accommoda- 
tion cf the maker, but for the accommodation 
of the payee, under an antecedent agreement 
between the endorser and the payee, is not 
admissible in an action by the payee against the 
endorser. Where a person resides in a neigh- 
bourhood where there is no post office it is 
sufficient if notice of dishonour of a promissory 
note is addressed to hiih at the address of the 
post office nearest to his residence, even if it be 
an office where his letters are not usually sent, 
and although the principal post office town of 
the district is only a few miles further off, and 
althon|[h the address of the person to whom the 
notice is sent is omitted. 



Bill of Exchange. 
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HliABXH V. Walksb, 2 L.B., S.G., 160. 



10- 



-^— Leave to Defend 

Action— Order made on Untrue Statement 
— Bedssion, 

An order giving leave to defend an action 
brought on a bill of exchange wiU be rescinded 
il on examination the statement on which the 
order was made is found to be untrue. Where 
bills are piven to an outgoing partner in pay- 
ment of his interest in the firm, and he enters 
into a covenant with the continuing partners 
not to carry on the same trade, a breach of this 
coTenant does not give the parties liable on the 
bills any riffht to defend an action on them, 
either as against the drawee or his transferees. 

"Bastk of New Zbaland v, M'Lkod, 2 L.R., 
S.a, 39. 

11 _— ^-. Blank — Promissory 

Note on Demand — Bight to Fill in Blank, 

A promissory note payable " months 

after date " is not a promissory note payable on 
demand, and cannot be sued on in its incom- 
plete state. 

Semble : That the holder before suiog might 
have filled in the blank. 

Colonial Bank of Nxw Zkaland v. Spencb, 
2 L.B., S.U» 78. 



— ' Notice of Dishonour 

-^Dday—Usfual Course of Business — 
Address — Nearest Post O^fce. 

Where a person resides in a neighbourhood 
where there is no post office, it is sufficient if 
notice of dishonour of a promissorv note be sent 
to him addressed to the post offico nearest to 
his residence without other address. 

Semble, per Gillies, J.: That it is sufficient to 
support a notice of dishonour if the endorser 
send it promptly after receipt of a notice him- 
self according to his usual oourse of business, 
even although by this course of business some 
delay may have occurred. 

Walker v. M'Labbn, 2 L.R., C.A., 202. 



See ** Bill of Ex- 

CHANOB Act, 1883." 

— See Stamps, 1, 3, 6. 

^— See Bankkb awd 

Customer. 

BILL OP LADING.— iSfee Pleading, a 

BILLS AND NOTES. — Promw«o?y NoU— 
Payee, 

A promissory note '* payable to the agent of 
the Bank of New Zealand or his order " consti- 
tutes the agent at the time of drawing the 
note the payee, and the Bank cannot sue upon 
it except under an endorsement by the payee. 

Bank of New Zealand v. Harper and 
AND Another, Mac 305. 

BILL OP SALE.— Begistration — Purchaser 
for Valuable Consideration — Execution 
Creditor — ** Bills qf Sale Begistration 
Act, 1866." 

Where the execution debtor had granted a 
bill of sale, and the goods assigned by it were 
afterwards sold and transferred for valuable 
consideration, the execution debtor being left in 
appartnt possession of the goods, and the pur- 
cnsser for value not having registered his trans- 
fer, it was 

Held : That the rights of an execution credi- 
tor were not prejudicially affected. 

Walker v, Cleye, Mac. 107. 

2 After Acquired Property 

— Spedjic Chattels — Bival Equities — Acts 
of Mortgagor in Derogation cf Bights of 
Mortgagee — A cquiescence, 

P. having obtained an advance of £500 from 
G., executed a bill of sale by way of inortgafce 
in his favour over all his farming stock and im- 
plements then beinff on his farm at W. The 
bill of sale contained provisions making all after 
acquired live stock, whatsoever and whereso- 
ever, of P. liable to the mortgage. P. remained 
in possession of the farm, of which he was 
tenant at will to G., and from time to time made 
sales of stock with the permission of G., and 
purohssed other stock in Ueu of that sold. P. 
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DIGEST OF CASES 



Bill of Sale. 

obtained sheep from the plaintiffs for his farm, 
and they advanced him money to buv cattle. 
They also sold some of his stock for him, and 
applied the proceeds in rednction of his account. 
They pressed P. for the payment of a debt due 
b^ him, and it was agreed that they should take 
his bill of exchange for the amount due, upon 
the condition that he should have the sheep which 
he had obtained from them, and certain cattle 
which he had bought with their assistanceon their 
behalf, until the bill had been retired. And it 
was also agreed that the cattle and sheep should 
be placed in the plaintiff's hands for sale, as a 
security for the due payment of the bilL 

G. having subsequently seized all the live 
stock upon P. 's farm, under the bill of sale, and 
an injunction having been obtained to restrain 
G. from selliog or disposing of the cattle or 
sheep upon which the plaintiff claimed to have 
a lien or charge, 

Hddf upon motion to dissolve the injunction : 
(1) That cattle ind sheep brought upon P.'s 
farm were sufficiently specific to pass under the 
assignment of after acquired live stock. (2) 
That G. was not debarred from setting up his 
mortgage security against the plaintifib, 
althougn P. had, with the consent of G., in 
violation of the terms of the mortgage deed, 
from time to time made sales for his own pur- 
poses of the live stock mortgaged to G. 3. 
That G. having obtained possession of the after- 
acquired property under the mortgage, the 
Elaintiffs were not entitled to insist upon a ful- 
Iment of the agreement made with them by P. 
4. That registration of a bill of sale is equivalent 
to notice ; adopting the dictum of Lord Chelms- 
ford in Hdroyd v. MarehaU, 10 H.L.C., 227. 

Dbivxb and Abothsr V, Pnr Ain> Othebs, 
Mac 812. 



3 AJler-ciequired Property 

— Specific Chattels — ;* Bankruptcy Act, 
1867 "—Protected Tranmctums, 

If an assignment of chattels contains a power 
or license to seize after-acquired property, and 
the authority is duly pursued, the seizure by 
the assignee perfects his title to the after- 
acquired chattels. The distinction established 
by Hdroyd v. Marshall, 10 H.L.C., 191, be- 
tween the operation of an assignment upon after- 
acquired property of a specific nature, and upon 
property not capable of specific identification 
becomes in such a case unimportant. Where 
the holder of a bill of sale by way of mortgage 
has made a valid seizure under his security, his 
title cannot be defeated by showing that the 
grantor had, before the seizure, committed a 
secret act of bankruptcy, of which his trustee 
(in bankruptcy) afterwardJs elects to avail him- 
self. After such a seizure by the mortgagee, 
goods delivered at the place of business of the 
mortgagor, and made use of by the mortgagee, 
may be regarded (1) either as passing under the 
bill of sale, or (2) as delivered to the mortgagee, 
he being responsible to the vendor. But the 
trustee in barhruptcy, not having paid the 



Bill of Sale, 

vendor, is not entitled to regard the goods so 
delivered as his (the trustee's) properW, and to 
sue the mortgagee for the wrongful conversion 
thereof. 

Bathgate v. Bank of Otaoo, Maa 914. 

Note. — A bill of sale does not affeet after- 
acquired property after date of 'execution 
thereof.— See Section 6 of <* The Chattels Secu- 
rities Act, 1883." 

Gfrowing crops on land 



mentioned in Schedtde, <^. 

J. gave a bill to S. and L. over "all and 
singular the crops, horses, cattle, and chattels 
mentioned and set forth in the schedule." "And 
also all other horses, crops, chattels, or cattle " 
to be thereafter ** ownea, planted, grown, &c., 
by J. for the purpose of his business." J. after- 
wards sowed oats on land not specified in the 
schedule but farmed by him. These he agreed 
to sell to T., who had no notice of the claim of 
S. and L. under the bill of sale. J. obtained 
leave from S. and L. to sell the oats, on condi- 
tion that he paid them Is 6d per bushel, and he 
delivered to T. at the stores of the appellants 
480 bushels of oats, which were stored by him 
with appellants. Eventually S. and L. came to 
appellants* store and took the oats away. The 
appellants protested, but offered no resistance. 
T. then brought his action against appellants 
for breach of agreement to safely keep the oats. 
The magistrate gave judgment in his favour. 

Held, on appeal, that the sale and delivery 
of the oats by J. to T. was valid and effectual 
against the (supposed) title of S. and L. under 
the bill of sale. Appeal dismissed. 

AsHORon AND Anothbb (App), Tbot (Reap.) 
1 J.R., 66. 

-Fra/ud — Verdict against 



EvidencC'^New Trial, 

An absolute bill of sale executed by a trader, 
comprising the whole of his estate, for the con- 
sideration of a previously-existing debt, with a 
merely colorable prebent payment, is an act of 
bankruptcy, and fraudulent and void against 
creditors. Where the issue submitted to the 
jury is mainly one of fraud, a new trial will be 
granted if there appears to be some manifest 
error in the finding of the jury, indicating a 
total disregard of the evidence and of the 
Judge's direction. 

Macfablane v. Logkhabt, 1 J.R, N.S., 
S.C., 107. 
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-AgreiCment for Bwe of 



Chattel. 

Au agreement for the hire of a chattel, pro- 
viding for the payment of a monthly rental for 
a certain term, and also providing that on the 
completion of the payments the chattels should 
become the property of the bailee, is not a bill 
of sale within the meaning of the Act. 

Jambs (App.), Owbh (Resp), 2 J.B., K.S., 
S.C., 111. 
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Sale of Mortgaged Ooodn 

by Mortga,gor — AmgnmeiU qf Bill i^ Suit 



A bill of aala of Btook-in-trade on ths premlMi 
was eiscitted by W. in favour of A., to tecure 
repayment of ^ loao. The bill of sale waa datnd 
4th July, 1ST6, Bod duly registered. On the 
ITth November the gnntor'a landlord diatrained 
for rent, and seized the stock. The appellant, 
at the request of the grantor, ojireed to advuioa 
the amouoC of the laodlord's claim in conaidera- 
tion of the sale to him uf a chattel then on the 
premisea forming part of the stook. A aale 
note was given and the chattel marked with 
the appellant's initiula, who thereupon paid the 
landlord's claim. On the 22ud November the 
morl^agee aaeigned the bill of rale to the 
respondent; onthelZSrd the sppelkint demanded 
the chattel from the bailiO, who had taken 
poaaeiuion for the respondeat under the bill of 
sale; thiawaa twice refused, and be gave notice 
to the respoodeot that the chattel waa his pro- 
perty, and cautioned him against selling it. He 
did Bell it. No demand hul been made on the 
mortgagor by the respondent for the amount 
due ander the bill of sale. The appeUaint aned 
the respondent in the R M. Court fnr the value 
of the ohatteL Judgment waa given for 
respondent 

Held, on appeal : That aa the property in the 
chattel was in tfae defendant by virtue of the 
bill of aale, and as no facte were disclosed which 
would eitop the defendant from settinj; up hia 
right of property aa againat the plaintiff, the 
judgment was right. 

HuMT V. SxBA'jKiN, 2 J.K., N.S., 3.C., 279. 
— AJIrT-aapiired Property 



A bill of aale eieoated by a trader contained 
on aMigameDtof property mentioned and speci- 
fied in the schedule, but not of after- acquired 
property. It also contunad a power to enter 
on defanlt and take poatesaion of "all and 
aiogular the property idcI thiugs hereby aasigaed 
or intended so to be, or which shall then be in 
the poBsession of, or belooging to the said mort- 
gagor, and whether in poasession or not, and to 
sell and ditpaae of tbem," Ac. The mortgagee 
haviog seized goods in the posaesaion of the 
mortgagor at the date of the bill of aale, but not 
ineiitiai,ed in the schedule to it, and also oUier 
goods which had been brought upon the 
premises after the date of the deed, an action 
waa brought against him by the trustee of the 
eetAte of the mortgatpr to recover the value of 
the goods seixed, and judgment was given in his 

Hdd : 1. That the intention of the deed was 
to aasign only such property as waa mentioned 
in the deed and schedule, 2. That by the 
words in the clauie containing a power to seize 
— " or which shall then be in the poaseaaion of 
the mortc^fior"— power WM jjveu io auize not 



Bill of Sate. 

only the property aaaigned by the deed, bnt 
also all property in the possession of the mort- 
gagor at the time of seizure. 3. That the 
words "and whether in possession or not" 
shonld be construed aa if the word " and " had 
been omitted, and therefore the mortgagee 
waa entitled to (eUe all property belonging to 
the mortgagor at the time of seizare. 4. That 
the power to aeize having been executed by the 
seizure, the mortgagee thereby obtained a title 
to the goods not mentioned in the achedule, 
slthoagb they did not pass by the deed. 
Maisok (App), Cbaio (Resp.), 3 J.B., K.S., 

S.C, 38. 
ATote,— By "The Chattels Securities Act, 
1383," Sections S and 6, a bill of aale will not 
affect after- acquired property after date of 
execution thereof, nor will it affect personal 
chattels not comprised in the achedule annexed 
thereto. 



¥ 



A bill of sole oontainedan assignment of "all 
and singular the stock-in-trade " of a cabinet- 
maker, and also the naual power to enter and 
seize on defanlt in payment on demand. The 
plaintiff having made default, the defendant 
entered and seized bis stock-in-trade and 

Htld : That the tools did not paaa under the 
deed, and that the detenduits were guilty of a 
wrongful conversion in taking them. 

Entry and seizure are unlawful where they 
too promptiv follow the demand, and the 
measure of aamagea in such a case is the loss 
which the plaintiff haa aotoally sustained by 
being deprived of the posaesaion of the Koods 
dnring the interval between demand and the 
expiration of a reaaooable time for OMnpIying 
with it. 

PlTEBS V. JOSIPH ASD ANOTHER, 3 J.R, 

N.8.. 8.C., 143. 
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-Veryying Affidavit. 



The affidavit verifying a bill of sale described 
the grantor as of Ttaomdon Quay, hotel pro- 
prietor and boarding-house keeper. She owned 
a boarding- house on Thomdon Quay and an 
hotel on Cambridge Terrace, where she usually 
resided, but visited the boarding- house daily. 

Helil: That the deacrlption was true and 
sufficiently accurate. The Court will put a 
reasonable ioterpretation on the Act, so as. if 
possible, not to avoid transactions bcma Jide in 
themselves, and whera the Act has been aub- 
stantially complied with. 

FuMKiKc. DoGaAN, 1 L.R., S.C., 30. 
11- 



~ BUlq/Saif.—"ChatUU 

Srcurilitt Act, 1880," beu. H—Rrgietra- 
lioH—AffidacU—'- Debtors arid Creditors 
Act, 1876." 
A bill of sulu is not protected by "The 
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DIGEST OF CASES 



Bill of Sale. 

Chattels S«cariti6« Act, 1880," if the attesting 
witness in the affidavit verifying the execution 
swears as to his residence and occupation at 
the time of making the affidavit, and not at 
the time of the execution of the bill of sale, as 
required bv Section 44. Registration of a 
mortgage of stock is not compuuory, but unless 
the mortgage be registered the stock are not 
exempt from the operation of the doctrine of 
reputed ownership within Section 65 of " The 
Debtors and Creditors Act, 1876." 

WiLDIX AND OTHKBS (App.) V. CrKDITOBS 

Trusteb of the estate of George Green 
(Resp.), 1 L.R., S.C., 265. 



12 

Timber and a sawmiller's stock-in-trade do 
not pass ander a bill of sale over *' wheat and 
grain, and all other personal property whatso- 
ever of a like nature." 

» 

HuBRXT V. Bank or Nkw South Walis, 1 
L.R., C.A., 116. 
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■Unregietered Bill of 



Sale — Agreement for BUI of Sale — 
'* Bankruptcy Act, 1883." 

An unregistered bill of sale is not void as 
against a subsequent mortgagee with notice, 
even in a case where it would be void as agaiost 
the assignee in bankruptcy. Where the foods 
are not in the apparent possession of the 
bankrupt, the bankruptcy of the mortgagor 
does not avoid an unregistered bill of sale. F., 
by deed, agreed to give P. a bill of sale. This 
agreement was not registered as a bill of sale. 
F. subsequently gave H. two successive bills of 
sale, which were registered. H. took possession 
of the goods, and afterwards F. became bank- 
nipt. 

Held: That H.'s possession enured to the 
benefit of P., to prevent her unregistered bill of 
sale being avoided by the bankruptcy, if H. had 
notice of P.'s securify, and that the goods were 
subject to it. 

Powell v. Habooubt, 2 L.R., C.A., 303. 



See MoRTOAOOB and 



MORTGAGBB, 7. 

See Bankruptcy, 47, 64. 

See FiXTURBS 1, 2. 

BONA FIDE BELIEF.—See Libkl, 1. 

BONA FIDE TRAVELLER— S'ee Licensing, 
1.2. 

J\OIfD.-'**Distillati<mAct, 1868," Section 154 
— Bond without Cojidition — Illegal or 
Impoitaible Condition — Agreemejit between 
Parties Varying Order qf Court, 

Where one of two conditions to a bond is 
impossible or illegal, it is void and the bond is 
single. A person having been convicted iind«r 
the <* P'Ptillatiou Act, 1668," fined, and ordered 



BofuL 

to be imprisoned on non-payment of the fine, 
applied for bail, which was ordered by the 
Justices ander Section 154 of the Act, which 
provides that security for the payment of the 
fine may be given to the satisfaction of the 
•lustices. A bond was accordingly drawn up, 
but without condition, the respective counsel 
for the Crown and the defendant agreeing that 
the condition of the bond should he that the 
defenHant should surrender himself if the fine 
were not paid in three days. 

Held : 1. That such a coadition not being in 
accordance with Section 154 was illegal, and the 
bond was therefore single. Da Costa v. Davis 
(1 B. and P., 242) followed. 2. That coansel 
had no power to alter the conditions of the bond 
ordered by the Justices ; and that, as there was 
no mutual mistake between the Justices and the 
defendant, the latter was liable on his bond. 



Tatlob v. Rboinam. 2 L.R., C.A., 251. 
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*' Distillation Act, 1868," Section 154 

— Bond Without Condition — Agreement 
betioeen Parties Varying Order of Court. 

Where Justices have ordered a bond to be 
taken for the payment of a penalty under 
Section 154 of *'The Distillation Act, 1868," 
and the bond is drawn up without a condition, 
an agreement by counsel for both parties that 
the bond shall fa« conditional for the re-appear- 
ance of the defendant if the fine be not paid, 
cannot modify the bond, which is enforceable 
at the suit of the Crown for the amount. 

RsGiKA V, Taylor, 2 LR., S.C., 146. 

BREACH OF PEACE. —iSee Criminal Law, 
10. 

BREACH OF ^OUlSj&.-^ee Evidbnob, la 

BBEAKINO AND ENTERING WARE- 
HOUSE.— iSee Criminal Law, 8. 

BUILDINO CONTRACT.— iS^ee Contrac!C,21, 
29. 

BIJBGLABY.— iSee Criminal Law, & 

BT-LAW.~ " Municipal Corporations Act, 

1867," Part 13; Amendment Act, 1872, 

S. 4. 

Section 4 of '*The Municipal Corporations 

Act Amendment Act, 1872," does not dispense 

with any of the formalities required by part 13 

of *- The Municipal Corporations Act, 1867," as 

to making by-laws, but is intended only to 

facilitate their proof. 

Therefore, where a Corporation made a by- 
law which, although duly gazetted, did not 
purport to be approved by the Superintendent 
of the province, 

Meld: That there was not sufficient proof of 
the makinff of the by-law, and conviction there- 
under quawied. 

Begin A v. Bow en (re Goodger), 1 J.R, 65. 

.yote.— The above Municipal Acts of 1867 
and 1872 have been repealed. 
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NEW ZEALAND. 
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By-Law. 



2- 



" Munidpal Corporaiions Aet, 

1876," Section 349, Sub aection (m)— 
By-Law — Ultra Vires — Void Proviso-^ 
SeparaJbUity^NvMoaice — Caltle cU Large, 

Where a by-law provided that persons 
allowing cattle to be at large in the streets of a 
borough shall, on conviction, be liable to pay a 
penidty, a proviso that persons having obtained 
the license of the Borouffh Council to depasture 
cattle in the streets shaU be exempted from the 
penalty, is tdtra vireSt and, therefore, void, 
such a proviso is separable from the by-law. 

Pbick V, GoDVBBT, 2 L.iL, S.C., 300. 



*8ee Apfial fbom Justices, 10. 



•See EvTDBNOB, 18. 



OANOELLATION.— iSfee Stamp Duties, 2. 

CANCELLATION OF MORTGAGE. -"Zand 
Transfer Act, 1870," S. UO^Fraud^ 
Equitable Mortgage. 

The Court has no jurisdiction under Section 
140 of "The LsDd Transfer Act, 1870," to make 
an order for the cancellation of an instrument 
registered under the Act, on the ground of 
fraud, where a merely equitable title is in- 
volved. 

Jn re BsyjAHiN, 2 J.R., N.S., S.C., 163. 

OANTEBBUBT RIVERS ACTS.-Poii«r« 
of Conservators —Diverting River ^ Plea 
— Necessary Worhfl-^Embarrassi'ng PkPL 

The "Caifterbury Rivers Acts," 1870 atfc 
1873* passed for the management of rivers, 
and for making protective works to lessen the 
damage occasioned by their overflow, empowers 
conservators to construct works for securing 
lands within certain districts against the irrap- 
tion and overflowing of rivers, and for carrying 
off their superfluous waters. 

Held: That the conservators had power to 
divert a river, such diversion being necessary for 
t^e purposes of the Act. 

A plea alle^in^ that a diversion of a river 
complained of in the declaration was necessary 
for the purposes of the Act was held sufficient, 
although it did not allege that the river was one 
which overflowed, and although its form tended 
to create euch embarrassment for want of par- 
ticularity as would have justified an application 
to amena. 

Thbblkeld v. Blackett and Others, 3 C. A., 
249 1 1J.R.,N.S., C.A., 67. 

Note. — These Acts have been repealed by 
"The River Boards Act, 1884." 

OABEIER—" Carriers Act, 1866"— 2 Geo. 
IV. and Wm. IV., C. 68— i?g)ca/ of 
Statute by Implication. 

The Imperial Act 2 Geo. IV. and I Wm. 
IV., C. 68, is not repealed by "The Carriers 
Aot» 1866," but the latter is to be read as 



Carrier. 

amending the former. A carrier, therefore, in 
New Zealand is still entitled to protection 
under the Imperial Statute. A later Act of 
Parliament is not to be construed to repeal a 
prior Act unless there be a contrariety or 
repugnancy in them, or at least some notice 
taken of the prior Act so as to indicate an 
intention to repeal it Neither does the law 
favour a repeal by implication unless the 
repugnancy oe quite plain. 

BoLLsarroN (App), Fuhrman (Besp.), 1 J.R., 
68. 



2 Freight — Delivery on Demand — 

Condition Precedent — ConsidercUion — 
Plea in Bar. 

Where an agreement has been made for the 
carriage of goods, and the amount of freight 
payable has been ascertained and agreed to, and 
a cheque ^ven to the carrier for the frieght, 
upon and m consideration of the carrier's pro- 
mise to deliver the goods on demand, delivery 
of the goods if demanded is a condition prece- 
dent to the right to enforce payment of the 
cheque. 

The refusal of the carrier to deliver on 
demand before the dishonour of the cheque, 
constitutes an entire, and not merely a partial, 
failure of consideration, and may, as between 
the parties, be pleaded in bar to an action on 
the cheque. 

LoNNif And Another v. Godfkby, Mac. 
284. 

^ Note. — So heldl^y Court of Appeal, Amey, 
C. J., Johnston, J., Gresson, J., reversing the 
judgment of Chapman, J., and Richmond, J. 



Undue Delay — Loss qf Sale — 



Damages. 

Where a sale of goods goes off in consequence 
of undue delay on the |part of a carrier employed 
by the vendor to dehver the goods, and the 
season is lost to the vendor, he mav recover 
from the carrier, as damages for his breach of 
contract, the difference between the price at 
which the goods have been sold and their 
actual market value. 

Campbbll (App.), Fox (Resp.), Mac. 664. 



4 Passengers* Luggage — Conditions 

on Ticket — Steamship Company— " Car ' 
riers Act, 1866," S. 2. 

A steamship company trading between the 
ports of New Zealand are common carriers, and 
therefore come within the provisions of 2nd 
Section of *<The Carriers Act, 1866," and paa- 
sengers' luggage is also within the same enact- 
ment. Therefore a stipulation on the passenger 
ticket that '* the company will not hold itself 
responsible for any loss or damage to or deten- 
tion of luggage under any circumstances" is 
ineffectual to shield them from responsibility 
for losses occurrinsT through their own faulty 
arrangements, or the neglect of their servantAg 
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DIGB8T OF GASES 



Carrier, 

in the absence of eontribntory negligence on the 
part of the plaintiff. 

UviON S.S. Co. (App.). Daltoit (Reap.), 3 
J.R, N.S., S.O., 57. 

Note.— '"The Carriers Act, 1866,'* has been 
repealed by the " Mercantile Law Amendment, 
Act, 1880." 



5 Luggage — MerchandUe — Notice 

— LidbUity of Garner for Merchandise 
Shipped as lyuggage. 

The liability of a carrier of passengers extends 
to passengers' laggai^, bnt where a passenger 
ships merchandise as laggage witnont the 
knowledge of the carrier, and without any 
special contract for its carriage the carrier is 
not liable for its loss. The fact that the 
package bears the appearance of merchandise 
does not cast on the carrier the duty of knowing 
that it is 80. 

Soon V, NOBTHKBN StBAUSHIP Ck>lfPANT, 2 

L.R., GA., 21. 



'Negligence. 



6 

B;^ a clause in a bill of ladins the owners of 
a ship were not to be liable for leakage or rust. 
In an action against the master of the ship for 
delivering certain iron in a damaged state, 
evidence was given for the plaintiff accountins 
for the damase, and no evidence was tendered 
by the defendant to show that the damage was 
caused by leakage, nor any evidence of stress of 
weather as to cause the cargo to break partially 
loose, and thereby bring about the damage. 

Held : That it was necessary for the plaintiff 
to give specific evidence of bad stowage, or of 
any other specific acts of negligence ; and that 
in the absence of evidence on the part of the 
defendant to account for the damage in a way 
to negative or rebut negligence, there was 
evidence of negligence to go to a jory. 

Stkyens (App.) V. Hughes and Another 
(Resps.), 1 J.R., 45. 

7 Perils of the Seor^" Marine Act, 

1867," S.S. U, 21—*' Places beyond the 
8ea^*— ComptUsory Pilot€tge — Appeal — 
Question not Raised at TriaL 

The master and owner of a ship arriving at a 
port in New Zealand from a place beyond the 
sea are exempt from liabilitv as carriers for 
damage to cargo caused by the act or default 
of a pilot compulsorily taken. The term 
** place beyond the sea " includes a port within 
New ^aland. 

The onus lies upon the defendant to establish 
his exemptioD from liability as a common 
carrier. Mere proof that a pilot, compulsorily 
taken, was in charge when the damage occurred 
is not enough : it must be shown that the 
damage wns caused by the p'lot. 

SembU : On an appeal from a Resident Magis- 



Oarrier. 

trate a question not raised at the trial may be 
raised on the appeal. 

Evans (App.), Horsfall (Reap.), 3 J.R^, 
N.S., S.C., 64. 

Note.^** The Marine Act, 1867," has been 
repealed. 



'See Act of God, 1, 2. 



GARRIER OF VA^EVGm^— Negligence- 
Questions for Jury — Non-direetion 
Amounting to Misdirection^^New Tried. 

In crossing a river, a coach, of which the 
defendant was proprietor, was upset, and the 
plaintifi^s daughter and another passen^r were 
drowned. The river was unusually high, and 
the coach was the first vehicle which attempted 
to cross it on the day of the accident There 
was evidence that the river had been crossed in 
safety on previous occasions when it was as 
high. There was also evidence to show that bat 
for some of the deceased's fellow passengers 
attempting to get on the roof of the coach while 
it was water*borne, the river might have been 
safely crossed; and further, that the act of 
those passengers was the proximate cause of the 
accident. An action having been brought by 
the plaintiff, as administrator of his deceased 
daughter, to recover damages for the negligence 
of the defendant and his servant in the driving 
and management of the coach, and the jury 
having found for the defendant : 

ffeldt on motion for new trial : That the 
Judffe should have pointedly directed the jury 
to the questions — (1) Whether, assuming the 
acts of the deceased's fellow passengers to have 
been the proximate cause of the accident, the 
action of those passengers was not a reasonable 
consequence of the position of peril and danger 
in which they had oeen placed by the defen- 
dant's servant, the coach-driver. (2) Whether 
such action on the part of the passengers should 
not have been reasonablv anticipated by the 
driver of the coach when he attempted to cross 
the river. (3) That the omission of the Judge 
to give such direction was a non-direction, or 
Insufficient direction amounting to misdirection ; 
and that the plaintiff was therefore entitled to 
a new trial, although the Judge's attention had 
not been called to the omission at the triaL 

Rosa V, Ghaplin, Mas. 828. 

OAUSE OF AGTION.— iSee Trespass, 3. 

OAVEAT EMPTOR.— -S^ec Sale of Land. ^ 

CEKTIPIOATE FOR GOSTS. — Inchoate 
Judgment— Costs — ** Resident Magistraies 
Act, 1867," S. 28. 

Judgment having been signed before the costs 
were taxed, it was contended on an application 
for a certificate for costs under " The Kesident 
Magistrates Act, 1867," Section 28, that 
plaiatiff was not entitled to a certificate after 
judgment signed. 

Held : That plaintiff was not disentitled to a 
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(krHficatefar Costs. 

oeitifioate by reason of the jadgment havins 
been ligoed, for that the jadgmsnt as entered 
up was inchoate merely, as the oosts had not 
been taxed ; and th^ amonnt being unascer- 
tained, it could not be known until the costs ^ 
were taxed for what amount judgment could be x 
entered up.— (ifar^Ao^ v. Fteming, 1 G.A., 22, n;) 
distinguished.) CertiBcate ffranteil, without 
coets, as the application ought to have been 
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CerHorari. 

80 bv the Act ; but if requeited to do so, they 
are bound to comply with the request to save a 
certiorari ; and if they do not do so, the Court 
will impose costs on them. 

Broina v. Brooke, 1 J.R., 104. 
See Banksuftot, 46. 
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made immediately after verdict. ^ t^ 3 

Nanoabrow t;. Bank of New Zealand. 1 S ao OESSTO BONORU^^^ 60.y 

'^ * > OHAMTY.-i^ee Will, a . _ m^^J,^^ . ' ^t^, 

T = g OHATTELS SECUEITIBS AOr, 1880.-^ee "^^ ^ ' '" 
§^ Co g Bill ov Sals. 11. 



CERTIFICATE OF TITLE. -fVatid—CV-cdf 
tor's Trvjstee, 

H. bought a pi'Hse of land and direoted the 1^ ^ >■ 

vendor to transfer it to his wife, in whose name I |* 2 — ^— — . Set 'EmorrvL, 8. 

a certificate of title accordingly issued. The ^ f. « 

land was not held to her separate use. The § o* '^ CHILD MURDER.— iS«« Etioenob, 9. 
wife died, leaving.«n infant son. The husband '^ J sf 

filed a declaration of insolvency under " The | g! » CHAMPEBT7 AND MAINTENANCE.— 
Debtors and Creditors Act, 1876," within three 1 3. . See Chose in AonoN, 2. 
year* from the date of the transfer. In a suit 1 | 3 t^^»^«^«^Z*> y^to-*^ - /u^^.,^..^u4t^ ^ip^^^ 
by the creditors' trustee to have the certificate ^*i CHOSE IN ACTION.— ^SM^meftt of DebU— 

** Conveyancing Ordinance, 1B42,'' S. 9. 



f^^(/f^Z£/C - 



V7^ 



7 A 73^. 



of title declared void, 

HM : (1) That the certificate was bad as 
against the plaintifif. (2) That the infant son 
held the land as trustee for the plaintiff. (8) 
That the certificate should be delivered up to 
the plaintiff and cancelled ; and that the Dis- 
trict Land Registrar should issue in lieu thereof 
a certificate in the name of the plaintiff, i^r 
satisfying all claims, debts, and demands under 
the bankruptcv, and all costs ; the resi^^ne of 
the land or of the proceeds to belong to the 
infant son. 

Hall v. Hall and Another, 2 J.B., N.S.*| 

CERTIFICATE OF COURT OF APPEAL.— 
StA Practice, 33. 

OEKTIOBABI. — Comrndtkon—NecemiryAver- , 
ment — Betuming Conviction. 

By a Provincial Ordinance, S. 12, any person I 
" placing any obstruction upon any roadway, ; 
whereby life or limb is likely to be endangered," I 
"ahall on conviction forfeit and pay a penalty : 
not exceeding £20 ;" and by S. 13, any person ; 
" leaving upon any public road or thoroughfare 
any plough, barrow, cart, &c." " shall forfeit 
and pay a penalty not exceeding £2," The' 
defendant was convicted of leaving a loaded 
dray on the highway, and fined £20. There 
was nothing in the Dody of the conviction to 
show that it purported to be under S. 12, but 
at the foot was appended a note of the Ordi- 
nance and section. 

Held : That the conviction could not be sup- 
ported under S. 12, as it should have averred 
uiat life or limb was in danger ; nor under 8. 
13, asthepeniJty under that section was only 
£2. 

SeaMtt: Magistrates are not required to 
retain every conviction, though direoted to do 



I ^ ^ The term " chose in action " in Section 9 of 
...S'S'^The Conveyancing Ordinance, 1842," is not 
^ I S restricted to real estate, but includes every 
9 ^ g Msignable interest in real or personal property, 
^ 3 o^ebts, and the right of action incidental to 

:: r: •< lebts. 

5' 5' M Q^*^ •' Whether the words " every chose in 

i f S Mtion '^ include every right of action. 

I I o 

•^ g' rf King v. Johnston, 3 J.R, N.S., aC, 94. 
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' *' Conveyamcmg Ordi- 

nance,** Section 9—** Law Amendment 
Act, 1882"— i^Mt^men^ of Chose in 
Action— LiHgous and Non-litigous Choses 
in A ction ~ Champerty and Maintenance — 
Appointment of New Trustee — Covenant 
^. ^. to Repair— Covenant Running unth the 

8* 2' Land— Power qf Appointment, 

i^ When a tenant for life with power of 
^^p^intment appoint, and their trustees 
tfsign a debt, even although the appointment 
)e bad, and the assignment therefore a breach 
)f trust, yet the kgal interest in the debt 
passes to the Assignee, who can recover upon it 
The breach of a covenant to repair is an mjury 
done to the corpus of the property, and the 
rjght to recover damages therefore cannot pass 
under an appointment of the income. The 
legal right of assignment of choses in action 

S'.ven by the 9th Section of the " Conveyancing 
rdinance " is confined to such choses in action 
as are in the nature of property. It is applic- 
able in all cases in whicn the demand is to have 
a contract performed, but not where the 
demand is to recover damages either for the 
non-performance of a contract or a pure tort. 
Thus a right to recover rent accrued due is 
SBsignable, but a right to recover damages for 
breach of a covenant to repair is not assignable 
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DIGEST OF CASES 



c 



Cho$e in Action. 

to a person having no Tested right in the pro- 
perty at the time. 

Reynolds v. Napibr, 1 L.R., G.A., 277. 

Note.—" The Conveyanoing Ordinance, 1842," 
la repealed. 

3 — — AaiignmerU qf. 

A right of action for conyeraion by a tl^itee 
in bankruptcy to recover gooda belonging to the 
bankrupt's estate ia an asaignable chose in 
action, and may be sued on in the name of the 
Assignee. 

Taylob V, Knapman, 2 Ii.B., S.O., 2G6. 

0E08E8 IN ACTION.— i^deure 5y Shenff.^ 
See Partksbshif, ?• 



•See MOBTOAGOR akd 



JkUAA/tX:>Uj - ^H.n. MOBTOAOEIE, 7. 

OIBOUIT COURT.— Procfownoiion—iTo/Way 
— V<Ai CanxiciwnA — Commitments. 

A proclamation of the 6ovemor-in-0onnoil 
under the 17th Section of "The Supreme Court 
Act, 1860," appointed a sitting of a Circuit Court 
at Wellington on the first Monday of June in 
every year ; but there waa a proviso that if any 
such day should be a holiday at the Supreme 
Court, then the sitting should be held on the 
first day thereafter not being such holiday. 

The Registrar issued Jury precepts for the 
6th June, and the Court eat on that day, 
and the Grand Jury found bills on that day, 
and the trials proceeded on that and the three 
following days. The 6th June was Whit 
Monday, which, as well as Whit Tuesday, ia a 
holiday at the Supreme Court. 

Held : That the sitting waa not legal ; that 
the convictions procured at it were void ; and 
that the commitments for trial remained in 
force. 

SemMe: (1) That the Supreme Court has 
criminal jurisdiction otherwise than at Circuit 
Court sittings ; and (2) that the Court itself 
may sit and act judicially on its own holidays. 

Be The Sittino op the Cibouit Court of 
THE Supreme Court at Wblunoton, 
1 C.A., 329. * 

OLADS OF RIGHT.— iS^ee Prohibition, 10. 

CLAUSE CREATING OFFENCE AliO) 
AFFIXING PENALTY.— i8^e« Manda- 
Mua, 6. 

OO-OONT&AOTOBS.— jS^ Suspension 'w ^ 
Action. 

COLLATERAL CONTRACT. -.See Specific 
Performance, 8. 

COLLATERAL SECURITY.— iS^ee Bill of 
Exchange, 6. 



QOLLUBIOIX.—See Contbaot, 23. 

COLONIAL COURTS.— iSfM JuBisDicnoN, 4. 

COLONIAL LAWS.— i?sptt^jmaficy to Laws qf 
England. 

A statute made and passed by the General 
Assembly of New Zealand is not void for repug- 
nancy to the law of England, unless it is opposM 
to some Act of the ImperisI Parliament made • 
expressly binding npon *and applidkble to *the 
Colony. 

Robinson v Reynolds, Mac. 562. 

COLONIAL PARLIAMENTS, Powebs of. - 
" Foreign Offenders Apprehension A^ 
1863 "— *• Constitutum Act"-- Habess 
Coipua. 

The Parliament of New Zealand can legislate 
only for the peaoe, order, and good government 
of the Cdlony within the limite of the Colony. 
The purpose of " The Foreign Offenders Appre- 
hension Act, 1863," is to authoriBS the deporta- 
tion of persons charged with indictable misde- 
meanors in other Colonies. Such a deportation 
involves detention on the high seas, which the 
New Zealand Legislature cannot authorise. 

Held, therefore, per Prendergast, C.J., and 
Johnston, Richmond, and Williams, J. J. J., 
( dissentiente Gillies, J.) : That a person charged 
with an offence in South Australia, and com- 
mitted under that Act to prison in this Colony, 
'* there to remain uutil he could be vent to the 
Colony of South Australia," must be discharged 
from custody. 

In re Gleich, I O.B. and F., S.C., 39. 

COMMENTS ON PENDING LITIGATION. 
—see CoNTEBtPT, 2, 3, 4. 

COMMISSION.— /S^ee Principal AND AoBNT,9. 
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-7—— 7 — ^iS'ec. Partnership, 9. ^/yV\'^r 

COMPANY— ^a^ qf Assets- Shareholder— 
Secret Bargain with Purchaser — Fiduciary 
Character, 

Two shareholders in a newspaper company, 
one beiug a contributor and the other mauag* 
ing director and editor, entered into an ar- 
raugement for the purpose of preventing a pro- 
jected sale of the Company's assets, unless they 
individually received a consideration from the 
purchaser for the sale of their shares, in ad- 
dition to the price offered per share to the share- 
holders generally. They accordingly employed 
an agent to treat with the purchaser, the result 
being that they received £100 per share tor 
each share held by them, the price paid to the 
other shareholders being £75 per share. They 
then attended meetings of the shareholders, and 
moved resolutions in favour of the sale. The 
transaction becoming known to the share- 
holders after the sale, legal proceedings were 
threatened by them, when one of the two paid 
over the money received by him to the liquida- 
tors of the Company, conditionally as he all^d, 
and afterwards sued to recover it. At the tnal. 



Wanqanui Mbat-pbbsebvino Company (Limited), In re The, Ex parte Pbat.-— Cost- 
. pany — Winding-up — Debts incurred after Commencement of Winding-up — Frian^}^^ .^ 
^<^JudgmentSatisfaction—'' The Companies Act, 1882," Sections 160 and 224 • • ^*° 






Williams v. The Qxteen.— " Ctwii Bermct Act 1866 "—** Civi/ Service Ad Amend- 
J inent Act 1871 " and t?ie " Cfivil Service Acta Amendment Act 1878 "— Pwwton— ' • ; r\ 

Continuous Service . . . . . . 435 
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Waipom River Dredging Company (Limited),' iiJ«. *ShTw^ Case.— Corrtpany iaw— 
Removal from Register—Application for Shares before Incorporationr— Variance between 
• ' ^Prospectus and Memorandum of Association . . . . . . . . 34 
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j-» - •» «^-— .«. _ — _, ^ — _ . . 

^ Bank op Australasia v. Zohrab. — Company— Mortgage of Calls — Goods sold to Corn- 

2 pany by Shareholder witJwut Notice — Wiriding-up Order — " The Companies Act^ 1882 " 

I Z?^ /^ Sectioti 34 — Registration of Contract — Set-off as against Company — Set-off as against 

^ ^ ' Mortgagee . . . . . . . . . . . . . . . . . . 310 
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Bbuce*s Patent Oatmeal and Miixinq Company (Limited), i?« : Guiuj's Case. — Cvr- 
// cular isstied by Company — Construction — Offer to allot — Notice of Allotment . . 158 

,Bbucb'8^Patent Oatmeal and Milling Company (Limited), Re : Beid & Gray's Case. 

• // — Company Law — Liquidation — Void and Voidable Contracts — Scrip — Repudiation 152 ' 
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Equitable Insubance Association of New Zealand, In re. Bailie's Qjlsk.— Company ' •' . 'V 

Law — Application for Shares in Name of Infant — Voluntary Liquidation — Suhstitu- 
ff tion of Applicant's Name for that of Infant — Effect of Notices sent to Infant., . . 454 ^ 

'equitable Insubance Association of New Zealand, In re, Simpson's Case.—" Ths x 

Companies Act, 1882'*— Voluntary Windrng-up— Liquidator— Defective Appointment >i^V V.j ^^ 

if Section 103— Validation of Calls — Internal and External Management^ . . . . 606 

"MraANDA Coal and Ibon CompanyHPimitbd), In re,— Company— Voluntary Winding-up " *^ *V> i '""v • ; 

— Application by one Liquidator for an Inquiry into the Conduct of his Co-liquidator 
' ft —Jurisdiction— '* The Companies Act 1 1882," Section 226 .. .. .. 640 ». 

Liquidatobs of the South Oantbbbuby Buildino Society v. Stumbles.— Comoawi/— ■ ' *■ 

!-• o^f^ ^<^P^V^ 4^^» 1S82''— Voluntary Winding-up — Special ResohUumwyier 
• IZ Section 86— Advertisement calUng Special Meeting— Creditors* PetUion— Compulsory 



Windmg-up— Supervision Order— CalU— Payment in Advance Inf Shareholder?^ .. 68 
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^'Z^u^. f^ ^i;-.' *^«v7>WtHV/^-*JvA'^i^^^^''■ 
^ O^^U^^tutiCf ^-^ 7 /7 72./. 

RosRViLu: Dairy Factory Coupahv (Limited), Iti u: Goodlet's Cf.!i&.—Cmii}>any— 
O Contributory— ''The Comimniet Act, ItiS^" —Apj)Ucatioii for Sham—Kotires ofCnlls 

— Notification . . . . - - 'f-^ 



i , 

r ^* C^^! -^^^r. Oatmeal AND Milling CHmpany TEHTited) : :roNES^8B.--"TJj* 

^_ Compante^^c^ is^^ "-^Shares^Ealf Value-Liguidatum-LiaUUty to Full Amount 48» 

^^''^^^^T>IS;t^^^rP^^^r (^^i^^D). In «.-•* r/w Companies Act, 1882'*-Wind. 
U !i^;^^*J**TT^?^*HJ^^i*''^^«''*:^**^ before filiftf-InmJJUsiency of FacU^ 
AmendmefU^Vohmtary Winding-up-Order-^x dehito jistitifie . . . . 460 
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Campemy. 

a verdict was entered, by consent* for the 
amonnt claimed, with leave to the defendants to 
move to enter a verdict for them. 

JETe^.'That the transaction was fraadnlent, 
and that the plaintiff was a trustee for the Com- 
pany in respect of the money received. Kale 
absolute to enter judgment for defendants. 

Stantobd v. Qillibs, 1 O.B. and F., S.C., 
91. 



2 Joint Stock Companies Acts^ 

Prospectus — Proposed Capital not Sub' 
scribed — Provisional Directors — Misreprc' 
sentation. 

Where the prospectus of a proposed company 
sets out that the capital is £10,000 in 1000 
shares, a person who subscribes the memoran- 
dum of association cannot repudiate his share 
on the ground that the whole of the shares have 
not been subscribed for. Where there appear 
in a prospectus of a company, as provisional 
directors, the names of persons who have not 
consented thereto, and who do not take shares 
in the company, a shareholder who subscribes 
the memorandum of association, attends meet- 
ing of shareholders, and takes part in the elec- 
tion of directors, cannot subsequently repudiate 
his shares on the ground of misrepresentation. 
The subscribers to the memorandum of associa- 
tion of a company before the election of direc- 
tors are provisional directors, and the term 
''provisional directors" used in a prospectus 
has no meaninff, except that such persons are 
favourable to &e formation of the company. 

Palhkbston Brkwebt Company, Limitsd, v, 
WoLLXBMAN, 2 L.B., S.C, 223. 



-See CoNTBAcr, 16. 



-See ByiDBNOB, 25. 



-iS^ee Stamp Act, 4. 



COMPANIES ACT, 1862,— Winding-up Order 
— CaU Order— Defences Available to 
Shareholder sued in the Colony, 

The defendant who was resident in the 
Colony was the holder of 200 shares in the New 
2^aland Banking Corporation (Limited), a com- 
pany formed under the Imperial Statute 25 and 
26 vie, C, 89. An order was made by the 
Conrt of Chancery, to wind up the company, 
and the defendant was afterwards included in 
the list of contributories as the holder of 
200 shares. The list was approved of and 
adopted by the Court of Chancery. An 
action having been afterwards brought by the 
official liquidator in the Supreme Court to re- 
cover from the defendant the amount of a call 
of £5 per share, for which an order had been 
made by the Conrt of Chancery, less £332 lOs. 
credited on account of sums previously paid, 

Held ; (1) That the call order was equivalent 
to a final judgment of a foreign Court ; that it 
was not uncertain or inconclusive ; and that no 
pay order was neceesary nndar^The Com- 



Companies Act, 1862. 

panics Act, 1862," or the rules made thereunder, 
to entitle the official liquidator to maintain the 
action. (2) That it was no answer to the action 
that the amount claimed from and alleged to be 
payable by the defendant had never been 
ascertained and determined by the Court of 
Chancery. 

Heldf also : That defences which would have 
been available against the company were not so 
as against the liquidator, even with the aver- 
ment that the action was brought not for the 
benefit of creditors but for shareholders. 

New Zealand Banking Corporation ». 
Reynolds, Mac. 965. 

i\rote.— "The Companies Act, 1862," has 
been repealed by " The Companies Act, 1882." 



■See Banking Company, 1, 2. 



COMPENSATION.— <S^ee Limitation. 
COMPENSAJION COURT. -5ee AmuiD. 
OONCiSALliENT. — See Principal and 

AOSNT, 3. ^ 

OONOLUSIONS OP FACTS.— 5ee Appeal 
FROM Resident Magistrate, 2. 

OONOUBBENT CONDITIONS. -&e Con- 

TRACT, 1. 

CONDITION PRECEDENT.— <Sfee Contraoi, 



^^ 



w. 



^8^ 



17. 



— »?v^ 



^^t^ 



—/See Sale of 



Lease- 



j; 



HOLD. 



7. 



See Quarantee, 6. 



'See Carrjei^ 2. 
•Se/e Agreement, 4. 
'See AoooRD and Satis- 






faction. 

CONDITION AVOIDING POLICY. -iS«c 
Insurance, 1. 

OONFESSION.— 'S'ee Evidence, 9. 

CONSCIOUS FRAUD.— ^ce Bankrupicy, 7. 

CONSIDERATION.— ^ee Agreement, 1. Aa^ f^»^ y . 

l^AILURE 01^, —See Car- 
rier, 2. 

CONSl^ABULABY. -Orrfinawrf Sens, VII., 
No. 11 — * ' NewMunHter4SMpotoering Ordi- 
nance, 1849" — ** Wellington Empowering 
Ordinance, 1864"—** The Provincial Con- 
stabulary Act, 1865" — Appointment of 
Canstabte-'Oath. 

Under the above-mentioned Ordinances and 
Act it was lawful for the Sujserintendeut of a 
province to appoint, within his province, con- 
stables to serve under the original Ordinance 
throughout the Colony. 



y6>f 
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DIGEST OF CASES 



Constabulary. 

An appointment of a constable, net in writing 
by an inspector or officer who had general in- 
structions in writing from the Superintendent 
antborisinff him to appoint constables in the 
province, held sufficient. 

The appointment of a constable was held not 
to be bad, on the ground that the .oath taken 
by him did not specify that he was to act 
throughout the Colony or in the province. 

RsGiNA V, RooKXT and Othebb, 1 C.A., 160. 

^ote.— The above Act and Ordinance hare 
been repealed.— See "Police Offences Act, 
1884." 

OGNSTITUTION ACT.^See Tolls, 1. 

«_- See FBOViNCiiiL 



Construction, 



Obdivavcks. 



■See Eatss, 2. 



OONSTRUOTION.— " Conveyancing Ordin- 
ance," S. Q-— Verbal Agreement. 

The provision in the ".Conveyancing Ordin- 
ance, 1842," Section 6, that "no partition, 
exchanflie, lease, &c., of any land shall be valid 
unless the same shall be made by deed," does 
not render a verbal agreement for partition, 
&o., invalid, or operate as a bar to a suit for 
specific performance. 

Pkrot v. McKat, 2 J.R., N.S., S.C, 9. 

Note, — The above Ordinance has been 
repealed. 

**Oold Fields Advisee,*' 



S. 15— TVespoM by Cattle -AsHsmitnt of 
Damages, 

The provision in the "Gold Fields Act, 
1866," Section 16, that any person depasturing 
cattle on Crown land under lease without the 
sanction of tiie lessee " shall be adjudged to pay 
such lessee by way of damages, for each offence, 
any sum not exceeding ten shillings per head," 
refers only to compensation for damage by 
depasturing, and does not prevent the lessee 
from recovering a larger sum for consequential 
damages for injuries arising from the trespass. 
Thus where the defendant's rams had trespassed 
and by getting the plaintiff* ewes in lamb had 
depreciated their value, it was held that 
defendant was liable for the full amount of 
damages proved. 

Caboill and Another (App.), Mekvtn 
(Resp.), 2 J.R., N.S„ S.C., 60. 

3 Conveyance by Trustee — 

" Conveyancing Ordinance, 1842," S.s, 
lQand2S, 

The 16th Section of the "Conveyancing 
Ordinance " does not apply to the case of a con- 
veyance by a trustee ; in such a conveyance the 
only covenant which is to be ' implied is that 
which is ezpreasly provided for by the 2drd 
Section. 

Stace v. Moobe, 2 J.B., K.8., S.C., 246. 



4 OF STATUTE.— iJeero- 

spective OpercUum, 

It is a guiding principle in the interpretation 
of statutes that there is a strong presumption 
against any intention to interfere with vested 
rights. 

In the matter of the Matawbxbo B Block ; 
Ex parte Ganhon and Wnrs, 2 L.B., 
S.C., 367. 



5 Private Act-^PreamhU 

— " Massey Frauds Indemnity Act, 
1883." 

The recitals to a private Act of Parliament are 
admissable in evidence against any person who 
is a party to it, but are open to rebuttal. Any 
person specially mentioned in an Act of Parlia- 
ment, and whose rights are thereby affected, is 
a party to it. 

The Mayor, &c. or Dunedib v. Massxt, 2 
Li.R., S.C, 385. 



6- 



OF STATUTES— Con- 

solidaHon Act — Looking aX Hepeaied Acts, 

, Where an Act of Parliament piofesses to be 
a' consolidation of former Acts, the latter may 
be looked at to assist in the construction of the 
former. 

Walker v. McLaren, 2 L.R., C.A., 262. 



7 OF STATUTES- i?e<ro- 

^)ective Operation — License o/CroumLcmd 
— Conditions qf Licenses — Forfeiture— 
** Land Act, 1877 "—" Xand Boards 
Enquiries Act, ISSS"--'* Land Boards 
Act Amendment Act, 1884." 

Section 2 of " The Land Boards Inquiry Act, 
1883" empowers Land Boards to investigate 
breaches of the conditions of all licenses men- 
tioned in that section, but neither that Act, nor 
the " Land Act Amendment Act, 1884," intro- 
duces any new causes of forfeiture in the tenure 
of any present or future licensee of the Crown 
holding pastoral land on deferred payment. 
Section 4 of the " Land Boards Act Amend- 
ment Act, 1884," has not the effect of confirminff 
forfeiture of licenses declared by the Land Board 
for breach of a supposed condition to occupy the 
land for the exclusive use and benefit of the 
licensee, 

Semble : That a confirmation in general terms 
of all forfeitures declared by a Board does not 
extend to a forfeiture declared but afterwards 
reversed on appeal to the Supreme Court The 
Court is not bound in the interpretation of 
statutes by an expression of opinion by the 
Legislature as to what the law is or was, but 
only by an exercise of its legislative power. 

The Land Board for the District of Otago 
(App ), and W. HiGGiNS (Reap.), 3 L.K, 
C.A. 66. 



■See Criminal Law, 81. 
'See Arms Act, 2. 
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Construction, 



27. 



See Bahkruftot, 43. 
•Su (Contract, 5, 18, 26, 

-See Guarantee, 6. 
-See Conveyancing, 7 
'See Mandamus, 8. 
See Water Rate. 
•See Will, 4, 7, 8, 11, 16, 



17, 18. 
OONSTBUCTIVE NOTICE - See Con 

VlTANdNO, 9. ' 



CONSTRUCTIVE TRVQT.—StcUtUe of Frauds 
S. 7 — Parol Agreement. 

Certain Tendors were wilfing to sell part of an 
estate to the plaintifiis, bat were not willing to 
sell another part to the defendant unless the 
plaintifb bought their portion. The defendant, 
for his own convenience and advantage, re- 
quested the plaintiffs not to buy, but to allow 
him to buy the'whole in his own aame, on be- 
half of himself and the p1aiuti£b. This was 
a^[reed to, and defendant bought the land with 
his own money, but afterwards refused to con- 
vey any part of it to the plaintiffs. 

Held: That the action was barred by the 
Statute of Frauds, the alleged agreement not- 
being in writing. (2) That the facts alleged were 
insufficient to support a constructive trust. 

Henderson and Another, v, McEenzie, 1 
J.R., N.S., o.C>, 47. 

2foU,^Qee Harding v. Gal^raith, 1 J.R, 
N.S., C.A., 20. 

See Principal and Aoent, 
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-^See Trustee, 3. 



OOJXTBMFT.— Contempt extra muros- What 
Proof of Identity Necessary. 

S. G. I. was the plaintiff in an action, and 
while it remained subjudiee he wrote a letter to 
a newspaper animadverting upon the proceed- 
ings at the trial. D. C, the printer of the 
newspaper, published the letter. Th^Registrar 
having brought the matter under the notice of 
the Judge, an order nisi was made calling upon 
8. G. I. and D. C. to show cause why they 
should not be punished for contempt. 

Held : (1) That as the signature to the letter 
appearing in the newspaper was identical with 
the name of the plaintiff in the action (the pro- 
ceedings in which were commented upon) no 
affidavit of identity was necessary ; but (2) that 
there were technical difficulties in the way of 
bringiog the case home to the printer of the 
newspaper. 

In re Isaacs, in re Campbell, Maa 34 



Attachment — Comments on 



Contempt. 

2 

Pendmg Litigation 

Pending certain litigation the defendants 
published an article, commenting upon the case, 
which the plaintiffs solicitor declared was cal- 
culated senously to prejudice the fair trial of 
the action. Upon affidavits of the foregoing 
facts, the Court made the rule absolute, calling 
upon defendants to answer the affidavits, re- 
serving all further questions. An answering 
and explanatory affidavit having been filed the 
rule nisi was discharged upon condition of de- 
fendants paying plaintiff his costs of the appli- 
cation. 

Cameron v. Otago Daily Times, &c., Co. ; 
Mac. 645. 
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-Jterisdiction — Atta/chment — 



Comments on Pending Litigation. 



Where a person charged with an indictable 
offence has been committed for trial by a Magis- 
trate, the Supreme Court before whom the trial 
is to take place, has jurisdiction to commit and 
attach for contempt in respect of undue and im- 
proper comments upon the prosecution, even be- 
fore an indictment oas been preferred or found. 
The Court will exercise its jurisdiction in such 
a case upon the application of any person, 
whether personally interested or not. Under 
special cireumstances the Court will accept the 
apolog^r of the party attached and discharge the 
rule, without imposing upon him the condition 
of paying the costs of the application. 



Reoina v. ELeitninoham, Mao. 712. 



Hon, 



' Comments on Pending LiOgo' 



Where comments on a pending action amount- 
ing to contempt appeared in a newspaper : 

Held : That the defendant and his solicitor 
ought not to be included in the rule, unless it 
was shown specifically that they had given the 
information. 

Where the party in contempt being a limited 
company wishes to disclaim, the affidavit need 
not always be sworn by the writer of the 
article, but may be sworn by the editor or other 
person having control over editorial matter. 

The Qiurt will not sanction any writing put 
forward pending an action which reflects, how- 
ever cautiously or covertly, upon the proceed- 
iogs of the parties to such an action, or of the 
solicitor. 

Though after verdict it is no contempt to 
comment on an action, yet the granting of a rule 
nisi for a new trial revives proceedings, and the 
the Court will then treat comments upon an 
action as a contempt. 

Courts of law endeavour to discourage and 
suppress the publication by one party of any ex 
parte statement nnfavourable to the other. 

MA0A88ET V. Bbll, 2 J.R., 66 and 168. 
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CatUempt, 

5 PMimHUm </ Suument of 

Claim htfore Hearing— Practice— Rtgis- 
trar^Right of the Public to Peruse Papers 
in an Action, 

It IB a contempt of Court to publish a state' 
ment of claim before the case has been tried* 
eyen althonffh it was published bona fide and 
withoat mauoe. 

Semble: If the Registrar of the Court has 
reason to believe that a stranger to an action 
desires to peruse a statement of claim with a 
▼iew to publication, it is his duty not to shew 
it to him. Campbdl y. Kennedy and Others, 

In re The Eysninu Stab, 3 L.B., S.C., 8. 

OONTEAOT.— Concurrent Conditions. 

By agreement, the defendant was to let and 
the plaintiflf to take a public-house for twelve 
months, at a rent of £4 10s per week ; the first 
three months' rent being payable monthly in 
advance. The plaintiff was to take the furni- 
ture, fixtures, &c. at a valuation ; and possession 
was to be given on or before 6th July, 1867. In 
an action for the breach of the agreement by the 
defendant in not giving possession, 

Held : That the plaintiff was not entitled to 
possession on tender of a month's rent, but that 
he should have been ready, on or before the d»y 
named, to take possession of, and pay for the 
furniture, ftc, at a valuation. 

McOAKHroLB V. Machin, Mac. 583. 



'SnHre Contract — Acc^)tance qf 



Part — Sale by Sample. 

Plaintiff sold to defendant ** 700 bushels of 
wheat at 4s 3d, and 700 bushels of oats^ at 3s 6d 
per bushel, all to be delivered at his store within 
one month * * * and fully equal to sample. " 
It was admitted that this was an entire con- 
tract. 

Held : That, defendant having accepted th® 
oats could not refuse to accept the wheat as not 
being according to sample ; but that his proper 
remedy was either by cross-action on the 
warranty, or by setting up the breach in miti- 
gation of damages. 

Youvo V, WaIiKEB, 1 J.R., 72. 



3 — — Acceptance by Post^-^evocation 

by Telegraph 

An acceptance of an off^r made by letter is 
complete when the answer is posted, and cannot 
be revoked by telegraph. 

Wenkheih v. Abndt, ] J.R., 73. 

4 Mining Partners — Nonjoinder 

— Pleading, 

Where a contract was entered into by the 
shareholders of a gold mininff claim, and it 
appeared that one of the shareholders did not 
sign the contract^ 

Held, on demurrer : That those who signed 



Contract. 

might be sued without joining the one who did 
not sign. 

Where it is a necessary inference from the 
declaration that the defendants signed a contract, 
it is not necessary directly to ^lege it If it 
were necessary, and it sufficiently appeared from 
the plea, the defect in the declaration would be 
cured. 

Thomas A5d Othkbs v. Smith, 1 J.R., N.S., 
C.A, 12. 

Construction — Agreement to 



Shxhange land— One Boundary not Ascer- 
tained— Evidence— Usage of Stirveyars— 
Specific Performance, 

An agreement for an exchange of land was 
made according to a plan in which one boundary, 
a straight line, was fixed, and, springing from 
the end of that, a sinuous boundary line tracing 
the edge of a swamp and ending at a marked 
point was ascertained. The direction of the 
boundary opposite the sinuous line was also 
ascertained, being a straight line at right angles 
to the first boundary, and it was agreed that a 
line was to be drawn from the marked point in 
the sinuous boundary to the opposite straight 
line as a fourth boundary. 

In an action for specific performance of the 
agreement the declaration described the fourth 
boundary as a straight line drawn from the 
point fixed at the sinuous boundary at right 
angles to the opposite line. 

Evidence was admitted at the trial to show 
that the sections of land were originally rect- 
angular in form, except where natural boundaries 
were taken, and that, by the custom of surveyors 
a surveyor employed to lay out a block described 
as in the agreement, would make the fourth line 
perpendicular to the second. 

Hdd : (1) That the evidence was improperly 
admitted, there being no reference in the agree- 
ment to the custom of surveyors, and the 
agreement not being between surveyors. (2) 
Tnat there was not enough in the agreement 
and the plan to enable the Court to supply the 
tbe fourth boundary by construction, as assumed 
in the declaration, and to direct the jury 
accordthgly. 

Semble : That the decree was not sufficiently 
definite for a decree of specific performanoe. 

FosTBR V, Russell, 1 C. A., 426. 

6 For Purchase of Land and 

Ma^inery — Specific Performance — Con- 
struction—Concluded Contract though Fur- 
ther Deed Contemplated— MuttuUity — 
Consideration — A ssignabilHy — Conditions 
Precedent and Concurrent — Option — THme 
qf Essence of Contract — Averment ofreadi" 
ness and Willingness— What it Includes — 
Joinder qf Plaintiffs, 

The declaration in an action for specific per- 
formance stated as follows : — That on the Uth 
January, 1870, the defendant (the appellant) 
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was seized of land called 0. ; that an action 
was then pending by & and G. against H. and 
the defendaiit (H. janr.)> in which the plaintiffs 
claimed that the defendant should be declared 
to be a trustee of 0. for B. and C. ; and that 
by an agreement in writing, signed by all parties, 
it was agreed that a juror should be withdrawn, 
that B. and Q. should pay the costs, and that 
the defendant should purchase the mill, &c., at 
, at a price to be fixed by arbitration (one 
arbitrator to be appointed b^ each of the parties 
to the sale), on the following principle : — The 
mill and the land were to be valued as a whole, 
and the defendant was to pay the ascertained 
value, less £150 ; 0. was to retain possession of 
the mill for twelve months, fbr the purpose only 
of cutting up already felled timber, and at the 
expiration of that time he was to give up pos- 
session to the defendant, who was to pay the 
amount ascertained by the valuation made as at 
the time of giving up; and if the defendant 
should fail to pay the amount then he was to 
convey 0. to C, for £150 ; and the terms of the 
agreement were to be embodied in a formal 
deed. The declaration further averred that 
afterwards C. mortgaged his interest in the 
land to B., and afterwards assigned his interest 
in the agreement of the 11th January to McF. ; 
and B. conveyed his interest to McF. and W, 
(the plaintiffs below and the respondents) ; that 
the defendant failed to have the price fixed, and 
refused to pay the amount of the valuation ; 
that the plaintiffs on the l?th January, 1871, 
tendered a conveyance from the defendant to 
the plaintiffs along with £150, but the defend- 
ant refused to execute the deed and accipt the 
money. The declaration prayed for specific 
performance by the defendant of the agreement 
of the nth January, 1870. 

On appeal from a judgment on a demurrer to 
the declaration in favour of the plaintiffii : 

Held (affirming the judgment) : (1) That the 
agreement was a concluaed one, capable of 
being specifically performed ; although a more 
formal instrument was contemplated by the 
parties. 2. That it was not void for want of 
mutuality, on the ground that G.'s ogreement 
to sell to the defendant was not speoiHcally 
enforcable by the defendant ; because the dis- 
continuance of the action, the payment of costs, 
and the giving of the option to purchase, were 
each a sufficient consideration. (3) That the 
agreement was not such a personal one as cannot 
be assigned ; and that what was assigned to the 
plaintifid was not a bare right of action, but an 
actual equitable estate. (4) That the declaration 
sufficiently showed that the case had arisei^in 
which the defendant was bound to convey ; 
that it was not competent for him to disappoint 
C. by refusing to name a valuer ; and that an 
averment of such refusal must be taken to be 
included in the allegation of refusal to pay the 
amount of the valuation. (5) That the defendant 
was bound to declare his option immediately 
upon the expiration of the 12 months, time 
being of the essence of contracts for the purchase 
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of land for the purpose of trade and manufacture 
and those under wnich an option is to be exer- 
cised. (6) The payment of the costs of the action 
depending upon the defendant obtaining an 
appointment for taxation, was not a condition 
precedent ; and the payment of the £160 and 
the delivery of possession were conditions con- 
current. (7) The averment that G. and the 
plaintiffs (as assignees) were always ready and 
willing, ko., excludes the suggestion that the 
plaintiffs hiid refused to concur in the requisite 
steps for obtaining a valuation. 8. That W. 
was properly joined as a plaintiff. 

G. A. Harris, Junior (App.) ; J. S. M'Fablanb 
and J. A. Wilson (Resps.) i 2G.A., 113. 



7 By Telegrams — Proposal and 

Acceptance — Addition of Terms— Com' 
pleteness of Contract — Specific Performance 
— Practice-' Appeal against Judgment on 
Demurrer — " Appeal Court Act Amend- 
ment Act, 1870,^' S.S. 4 and Q^Jtight to 
Begin. 

Where tho defendant by telegram asked the 
plaintiff whether he was willing to purchase 
certain stations at the price at which they might 
stand in the defendant's books, on delivery, 
adding *' if so, pay deposit £2000 as agreed," &o. 
And the plaintiff answered by telegram, '* I 
' agree to purchase, &c., price being what they 
stand in your bookb on delivery' ; and added 
that he would remit draft for £2000 on London 
at sixty days, the £2000 to be a deposit, and the 
bank to hold the property on account of the 
purchaser until final settlement. It was con- 
tended that there was a complete acceptance of 
the terms of the first telegram, and a perfect 
contract, and that the subsequent proposal was 
only a negotiation as to the mode of paying the 
deposit. 

Held: (1) That there was not such a oomplet® 
acceptance of the contract as to entitle th^ 
plaintiff to specific performance. 

It was stated in the the declaration that the 
draft was sent to the defendants in pursuance of 
the second telegram, \sid was returned by them 
with a repudiation of the terms of that telegram 
fifteen days after. 

Held: That it did not appear on the face of 
the declaration that the modification of the 
terms as to the payment of the deposit had been 
agreed to by the defendants. 

Although proceedings on appeal against a 
judffment on demurrer under the 4th section of 
*'The Appeal Gourt Act Amendment Act, 1870," 
are, by section 9, to be deemed, to have been 
removed under section 19 of the Act of 1862, 

Held : That the appellant against a judgment 
allowing a demurrer, and not the demurring 
party, had the right to begin. 

Passmobe V, THiE Bank of Nbw South 
Walks, 2 C.A., 456 ; 2 J.R., 8. 

^ote.— The Goart of Appeal Acts of 1862 and 
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Ooniempt. 

1870, are repealed by <*Tbe Oonrt of Appeal 
Act, 1882. 

8 



" WeaOand County Act, 1868," 

S.8. 73 and 81— CoTUroet ultra vires — 
PvJbiic Work — PMic Purpose — OuaranUe 
to Company against Competition by 
Chvemment Road — Contingent Charge on 
Future Fund. 

"TheOoimty of Westland Act, 1868/* seo- 
tion 73, enacts that the Connty Oouncil may 
enter into contracts for the execation of woru 
directed or aQthorised by the Act, or for 
materials or other things necessary for the pnr- 
poees of the Act. The 8l8t section enables the 
Council to dispose of moneys paid to the 
County Treasurer for purposes of police, gaols, 
harbour works, constrnction of roads and other 
public works, hospital, education, and other 
works of public utility. 

Beld : That a contract by the Council to in- 
denmify the owners of a tramway which had 
been constructed by a company under the pro- 
visions of «* The Gold Fields Act, 1866," and 
had got protection from the Governor's delegate 
under the Act, against loss from competition on 
the opening of a Government road, was tdtra 
vires, the work not being a public work, nor the 
purpose a purpose within the Act, and the con- 
tract professing to create a contingent charge on 
future funds. 

The Hokitika and Gbbtmouth Tramwat 
CoMFANT (Limited) (App.) ; The County 
Council AND In HABITANTS of the County 
OF Westlakd, (Resps.), 2 C.A, 464, 2 
J.R. 79. 

Note.—'*The County of Westland Act, 
1868 " has been repealed. 

9 Ind^nite Interest — Tenants in 

Common— Covenant for Quiet Enjoyment — 
Disturbance by Covenantors —Practice — 
Arrest qf Judgment — Costs, 

The defendants agreed, in writing, to sell to 
the plaintiff all their interest and right to cut 
timber in a certain bush, and to execute a deed 
of covenant for quiet enjoyment. Defendants' 
right was evidenced by two memoranda, referred 
to in the agreement, one a certificate signed by 
a native named Tareha to the effect that he had 
ffranted to the defendants the right to cut tim- 
Ber in the bush for four years, '* the same ri&ht 
to consist of my right and interest, together 
with Karauria's (deceased) interest, and I 
hereby guarantee them peaceable possession of 
the same for the above time." The second 
memorandum was signed bv two other natives, 
Kawatini and another, and certified that they 
agreed to the arrangement made by Tareha 
with the defendants, and that they had marked 
off a boundary and reserved the right of cutting 
firewood. The declaration alleged a disturb- 
ance of the plaints in the exercise of his right 
by the natives mentioned in the agreement. 
Tareha and Kawatini were tenants in common 
with others. 



Cfoniempt. 

Held: (1) That the memoranda passed no 
definite interest, and that the agreement pro- 
fesaed to pass only an indefinite interest, and 
oblige the defendants to execute a deed of cove- 
nant for the quiet enjoyment of such interest. 
(2) That such a covenant is not broken by evic- 
tion under a superior title to that of the cove- 
nantor, nor does it extend to a wrongful dis- 
turbance, by third persons, of the possession of 
the covenantee. (3) If the disturbers were the 
native owners who granted the right, their act 
was tortious, and not within the covenant ; If 
they were other natives, who entered by ^'irtue 
of a superior or independant title, the plaintiff 
could not recover in rebpect of such disturbance. 
The covenant had. a possible operation, in case 
the defendants, before their agreement with the 
plaintiffs, had parted with their interest, and 
the plaintiff's possession had been disturbed by 
some one claiming under the title so created. 
No costs granted on arrest of judgment. 

Casemo&b V, Maney atsd Another, 8 C.A., 
483. 
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Pleading — Fraud — Contract 

Void or Voidable -- Plea of Fraud-^ 
Necessary A i^erments — Disaffirmance — 
Election — Restitution — Equitable Drfmcc 
— Unconditional Equity — Actions for 
Mon^y and Specific Rditf—Reg, Oen., 
1856. r.r. 40, 50, 109. 

1. The ordinary effect of fraud upon a con- 
tract is not to render it void, but voidable at 
the option of the party defrauded. 

2. Ihere may be such fraud in the execution 
of a deed as to render it altogether void. (See 
Mason v. Ditchbome, I Moo. and Rob., 460.) 

3. The right to rescind or diaaffirm a oon- 
t' act on the ground of fraud is subject to the 
capability of the party rescinding to put the 
other party in the same position as he was in 
before the contract. 

4. A contract cannot be rescinded in part for 
fraud. 

5. A defrauded lessor or lessee who has ex- 
ecuted a lease cannot treat it as a nullity, but 
must have it rescinded by an appropriate tribu- 
nal. (See Feret v. HUl, 26, L.J.C.P., 186.) 

6. A mere default in payment according to 
the terms of a contract cannot be taken as 
amounting to an election by the party making 
default to rescind the contract. 

7. An equitable plea in an action for money 
under Reg. Gen. r. 46, is not good if it does not 
slu>w a right in the defendant to unconditional 
r Jief , and therefore where it appeared from the 
declaration and plea in an action for money that 
complete justice could not be done without a 
decree in an action for specific relief, the plea 
was held bad. 

8. An action for money cannot, upon such 
plea, be turned into an action for specific relief 
(Reg. Gen., 1866, r. 109). 
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ChfUraci. 

9. A plea of fraud to a deolaration on a special 
contract is not good without an averment that 
the defendant had disaffirmed the coDtract. 
(Distinguishing Lawton v. Elmore, 27 L. J., Ex. 
141 ; and Davoea v. Harness, L.B. 10, C.P. 
166). 

10. To make a plea of fraud in sach an 
actioQ good, it ou^ht under Reg. Geo., 1856, 
r,r. 40, 43, and 50, specially to aver (1) the 
fraud ; (2) election by the defendant to rescind 
made promptly after discovery of the fraud ; 
and (3) restitution or capability and readiness 
to make it. 

The plaintiff, by deed, granted to the de- 
fendant a term of eleven years in certain 
premises, to commence on the termination of 
certain leases which had ten years to run, sub- 
ject to the payment of an annual sum during 
the ten years, and certain rent during the term. 
In an action, commenced after the expiration of 
the ten years, for arrears of the annual sum 
payable before the beginning of the term, the 
defendant pleaded that he was induced to enter 
into the contract by faUe and fraudulent repre- 
sentations by the plaintiff that his premises 
were held under existing leases to various 
tenants at certain rents and subject to th9 per- 
formance of covenants. 

Held, on error : That the plea was bad, even 
after a verdict affirming the fraud, because it 
contained no averment that the defendant had 
elected to disaffirm his contract, and that he 
was able and ready and willing to make restitu- 
tion ; and that even if it could bo taken as con- 
taining an averment by implication that he had 
disaffirmed the contract, it was insufficient, 
because it appeared on the record that the 
defendant had at the time of action bought a 
vested and transmissible interest, of which 
he could not divest himself without proceedings 
for specific releif. 

Decided by Prtndergast, C. J., Richmond, J., 
and Williams, J. ; Johnston, J., doubtful as to 
some points ; Gillies, J., not concurring, and 
expressly dissenting from the ruling that an 
equitable plea can be pleaded as a bar in New 
Zealand only when it shows a right to uncon- 
ditional relief. 

Creykx V, Dransvisld, 3 C.A., 231 and 859, 
1 J.R., N.S., C.A., 80; 2 J.R., N.S., 
C.A., 45. 

11 For Future Lease— Misrepre- 

sentcUions — Ma^riaiity — Bescission of 
Contract— Practice, 

When on a treaty for a lease of land and 
premises, to commence at a future time, the 
plaintiff, the intending lessor, represented that 
the various portions of the land were held by 
different lessees under leases till that time ; and 
the defendant, who accepted the lease to com- 
mence at a future time, gave evidence that he 
was induced to enter into the contract upon the 
faith of th^ existence of the intermediate 
eas^ ; and it appeared that some of the alleged 
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leases had not been actually executed ; and that 
the plaintiff was aware of the fact, 

Held : That the defendant was entitled to 
rescind the oontract on discovering the non- 
exirtence of those leases — as for a material 
misrepresentation —although he could not en- 
force the covenants in them against the lessees, 
and the plaintiff had not covenanted that the 
tenants under them would keep the premises in 
repair. 

Ckbtkb V, Draksfibld, 3 O.A., 231 ; 1 J.R., 
N.S., C.A., 80. 
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Demurrer, 



Rescission after Breach — 



An agreement to compromise an action having 
been entered into between the parties plaintiff's 
solicitor wrote to the defendant's solicitor, 
intimating that unless the agreement was 
executed within a certain time it would be con- 
sidered at an end, and the action would proceed. 

Held, on demurrer : That the letter was in 
the nature of a threat, and did not amount to 
an election to rescind. 

MiTCHBLL V, MnOHSLL, 2 J.R., N.S., S.C.» 
242. 



13 SaJLe and Delivery of Wheal — 

Tim^ of Delivery not fixed^ Refusal to 
Deliver — Meaxwreof Damages— New Trial 
— Misdirection— Gor^ict of Evidence, 

A verbal contract was entered into between 

Slaintiff and the defendants for the sale and 
elivery of 7000 bushels of wheat at 5s a bushel. 
No time was fixed for delivery ; but the plaintiff, 
to suit the convenience of the defendants, agreed 
to take it at the rate of 300 bags a week. The 
defendants delivered at that rate for tome time, 
until 2570 bushels had been delivered, when 
they refused to deliver any more. 

At the trial of an action to recover damages 
for the non-delivery, the evidence was contra- 
dictor, but the jury fovnd for the plaintiff. 
The jTudse directed the jury that the contract 
was to deliver within a reasonable time, but 
that if the delivery was postponed to suit the 
convenience of the defendants, the measure of 
damages would be fixed by the market price on 
the day of final refusal to deliver. 

On a rule nisi for a new trial on the ground 
of misdirection as to the measure of damages, 
and also on the ground that the verdict was 
against the weight of evidence, 

Held: That there was no misdirection, and 
that the credibility of the witnesses being a 
question for the jury to decide, the Court would 
not interfere. 

Anderson V. Shand and Anothsr, 3 J.R., 
N.S., S.C., 130. 
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Novation — Representation not 

Contract^ Responsibility qf Agent, 

There can be no novation of a contract if th^re 
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Oentract, 

be DO exoneration from liability on the former 
contract. Where the defendant, the manager 
of a bank, represented that certain moneys 
would be paid on behalf of a debtor as a com- 
position to his creditors, and gave the agent of 
tiimself and the debtor authority to draw on 
his bank for the composition payable to the 
several creditors ; 

Hdd: That the defendant had not entered 
into any contract, at all events into one in which 
he was individually responsible. 

Hbntt and Othebs v. Hox/r, 3 G.A., 20; 
O.L.J., 22. 

15 —^AcquisiHon of Rights withotU 

lAabUitiea ^Company — Acts not Amount- 
ing to Adoption — PrcLctice, — Joinder of 
Money-claim in Action for Spfdjic Reli^. 

H. and M. acquired a concession for the con- 
struction of a tramway. They contracted with 
B. for the construction of the line for £12,600, 
of which 10 per cent was to be retained by H. 
and M. for one year after completion of the line, 
which was to be maintained in repair by B. for 
the year. They then associated nine others 
with themselves for the purpose of floating a 
Company to purchase their concession. H. and 
M. and the "nine" were the first directors of 
the Company which purchased all the interest 
of H. and M. in the concession and the benefit 
of B.'s contract. Progress payments were made 
to B. by cheques of the Company on certiHcates 
of D., an engineer, who had been first employed 
by H. and M. and afterwards by the Company, 
The final certificate showed that the work had 
been completed, and that £1260 remained to be 
paid at the end of the year of maintenance. B. 
maintained the line for a year, and afterwards 
at the request of the Company continued the 
maintenance for three months longer, and during 
the whole period was from time to time, required 
by the Company to comply with the conditions 
of the contract. On the conclusion of the fifteen 
months' maintenance, B. agreed with C, the 
then engineer of the Company, to allow £25 to 
be deducted from tlie £1260 for certain repairs 
not completed. In a suit by B. against H. and 
M. — the "nine" — and the Company— praying 
that the defendants, or some of them, might be 
decieed to pay the balance of the retention 
money, and a sum for the three months' extra 
maintenance— fixed by the jury at £96, 

Held : (1) That though the Company had 
acquired the benefit of the contract, no equity 
had been disclosed entitling the plaintiff to a 
decree against the Company or the promoters of 
the Company. (2) That the allegations as to 
the £96 must be treated as a statement of facts 
in support of the supposed equitable claim, and 
not as a claim for a debt due by the Company 
to B. (3) That though B. had a good claim at 
law against H. and M., ho could not recover 
against them in an action for specific relief. 

Dicta of Lord Cottenham, L.C., in Edwards 



Contract 

▼. Grand Junction Bailway Company, 1 M, and 
C.R., 650, dissented from. 

Brown v. Wellinotox City Tsamwats 
Company, 1 O.B. and F., S.C., 120. 
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-Engineer's Certificate-~Condi' 



Hon Precedent 

A contract for the erection of a bridge stipu- 
lated that the Engineer should have power to 
make alterations and additions in ana to the 
contract works and that such alterations and 
additions should be valued by the Engineer, and 
the amount added to or deducted from the 
amount of the contract price. No works beyond 
those included in the contract were to be allowed 
for without an order in writing from the Engi- 
neer, who was to be the sole judge in all matters 
or questions arising out of the contract. In 
case the contractor was required to perform 
any work which he should not consider within 
the contract, but which the Engineer should 
rule was contained therein, and for which be 
should refuse to give an order in writing, the 
contractor was nevertheless to perform the 
work, first gi\'ing notice of his intention, if he 
thought fit, to refer the question to arbitration. 
Provision was made for reference to arbitration 
in cases of difference, but the award of the 
arbitrator was not made a condition precedent 
to the right to commence an action, raymenta 
were to be made to the contractor upon the 
certificates, in writing, of the engineer. 

The contractor having been required by the 
Engineer to perform works for whicn he 
declindd to give an order in writing, and the 
contractor contending that the works were not 
within the contract, the works were executed, 
and a claim was made by the contractor in 
respect thereof as for extras. 

Held : That the contractor could not recover 
the value of such works without a certificate in 
writing from the Engineer. 

Bruce v. Harris, Mao. 386L 
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■Construction-^CondUion Pre- 



cedent — Engineer's Certificate, 

The plaintiffs contracted for the performance 
of Certain works, for which payment was to be 
made in a specified manner. A balance of 
£8000 was to be retained by the defendant aa a 
guarantee for the completion of the contract, 
and was to be paid to the contractors within 
one month after the certificate of the defen- 
dant's engineer, specifying the completion of 
the works to his satisuiction. The certificate 
was not given, and whilst the matter was still 
in dispute the defendant took possesion of the 
works. The plaintiffs brought their action for 
the balance due on the contract. Mo fraud or 
collusion was alleged. 

Held: That the engineer's certificate was a 
condition precedent to the plaintiffs' right to 
recover ; and that, upon the declaratioa aa 
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framed, the pUdDtifib were not entitled to 
equitable relief. 

Kbnnasd and Others v. Feathebston 
(Superintendent, &c.), 1 C.A., 15. 
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Time qf Performance — Con- 

atruction — JReasondbleness when Implied — 
Time cU discretion of Engineer. 

Where a contract is silent as to a necessary 
part or accessory, such as the price of ^oods or 
the time of performance, the law implies that 
such a price or time shall be reasonable, i.e., 
having due regard to the interest and conve- 
nience of both parties. 

But where a contract for cartage of pipes 
stipulated that the work should be done at such 
times and at such speed as the engineer might 
direct, there is no implied contract that sach 
time shall be reasonable in that sense, and 
therefore a declaration on such a contract which 
averred that the defendant below wrongfully 
required the plaintiff below not to cart any 
more pipes until further notice, and further that 
the plaintiff frequently apptlied to the engineer 
for directions to proceed with the contract, but 
the engineer refused, whereby nine months' 
delay took place in the completion of the work, 
and the plaintiff was thereby damaged ; was 

Held : Bad. 

BuNBDiN Waterworks Co. v. Bassett (in 
error), 1 C.A., 141. 
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_ Architect's Certificate — Form 

— Work Completed to ScUis/aetiati — Evi- 
deTice — Nonsuit, 

A building contract provided for progress 
payments, and that the balance of the stipu- 
lated price ** shall be paid by the proprietor to 
the contractor within 14 davs from the archi- 
tect's certificate being given that the works are 
completed to his satisfactiDU." The architect 
gave a certificate in this form : " I hereby cer- 
tify that Messrs. S. Bros, are entitled to the 
■nm of £136 13s 5d, being balance of amount 
due to them on account of contract and extras 
for your house at S." 

Meld : That this was a sufficient certificate 
by the architect undei the contract, that the 
-works were completed to his satisfaction ; and 
therefore, that a nonsuit consequent upon the 
rejection of the document at the trial as evidence 
of the certificate having been granted should 
be set aside and a new trial granted. Distin- 
gnishing Morgan v. Bimie (9 Bing. 672) and 
American case Smith v. Briggs (9 Denio R. 73). 

Habman (App.), Soon and Amotubb 
(Resps.), 2 G.A., 407; 1 J.R., 110. 
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Sale of ChattelS'-E8topr>el. 



A.) beine the owner of sheep, gave an under- 
taking to B. that he would deliver to him at a 
fixed time 2460 ewes. B. agreed to sell and 
deliver to C. and D. a run and the 2450 ewes 
mestioned in the said undertaking. B. gave an 



Contract, 

order on A. in favour of C. and D. for delivery 
of the ewes, and A. accepted it, and attfjrned to 
C. and B., and gave them an undertaking to 
make an allowance for wool-money if the ewes 
were left with him for a given period. Sub- 
sequently A. refused to give delivery of the 
ewes or account for the wool money. 

Heldy on demurrer by Gresson, J. : (1) That 
privity of contract as between G. and X). and 
A. was not necessary in the ordinary sense of 
the term, as A. had recognised C. and D.'s right 
under the sale from B. ; (2) That it was unneces- 
sary that there should be a binding contract 
between A. and B., in consequence of A.'s 
recognition of 0. and D.'s rights under a valid 
contract with B. ; (3) That if B. had no interest 
to pass under his contract with C. and D., A. 
was estopped, after acknowledging C. and D.'s 
rights, from setting up such an answer ; (4) 
That the Statute of Frauds was not applicable 
as between A. and 0. and D. in regard to the 
2450 ewes, and the undertaking in regard to 
the wool money complied with the requirements 
of the Statute ; (6) Objections not taken by 
demurrer (although argued) will not be con- 
sidered. 

Teschmakeb and Another v. McI^ran, 
Mac 1-10. 



21— ^— Building Contract — Altera- 
tions and Additions — Extension of Time by 
Engineer — Deductions for Delay — Non- 
completion within Contract Tim^e — Con- 
struction of Contract. 

A contract for the construction of railway 
works, entered into between the petitioner and 
the Minister of Public Works, provided that — 

1. The contractor should complete the whole 
oi the works on or before the 6th May, 1875. 

2. The Minister should be entitled to deduct 
£100 for each week's delay, by way of liqui- 
dated damages, from the final balance and cash 
deposit. 

3. In the event of any alterations or additions 
being required the Engineer should allow such 
an extension of time as he should think ade- 
quate ; and at the expiration of the time so 
allowed the deductions for delay should come 
into operation. 

4. No condition should be waived or dis* 
charged unless by the consent of the Minister of 
Public Works expressed in writing. 

The petition alleged that various alterations 
and additions were required by the Kugiueer, 
and were executed by the contractor ; that they 
were so mixed up with the works that it became 
impossible to complete the works until the 
alterations and additions were also completed ; 
that the works and the alterations and addi- 
tions were fully completed within a reasonable 
time ; that by reason of the alterations and 
additions it was impossible to complete the 
works before the 1st February, 1876 ; that by 
reason of the premises, the performance of the 
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oontract on the Bib Aagnat, 1875, was prevented 
and waived by the Minieter. 

Held, on demurrer : (1) That the tme oon- 
Btruction of the oontract was that in the event 
of any alterations or additions being required 
the works were not to be completed by the 6th 
May, 1875, but that the Engineer was bound to 
allow such extension of time as he should think 
adequate. (2) That deductious for delay should 
be estimated from 6th May, 1875, if no altera- 
tions or additions were required, but if they 
were required, then from the date which the 
Engineer allowed. (3) That if the Engineer 
failed to allow the necessary time, the contractor 
would not be subject to the same responsibility 
as if no alterations or additions had been 
required — Jones v. St. John's College (L.R. 6, 
Q.B. 115) distinsuished. (4) That as it was 
not contemplated that alterations or additions 
should be made within the original time fixed 
for completioD, the provisions as to deductions 
for delay had not come into operation. (5) The 
provision as to express consent in writing could 
not be insisted upon by the defendant, if the 
contractor was prevented, as alleged, from com- 
pleting the works. (6) That as it was not 
alleged in the petition that the Engineer did 
not extend the time for completion, it was con- 
sistent with the allegations that he did extend 
it, and that the contractor failed to complete 
within the extended time, and consequently 
that claims might have arisen under the con- 
tract for liquidated damages, equal in amount 
to the sums sued for. — Demur rsr allowed on 
that ground. 

FuLLBB V, The Qukkn, 3 J.R., N.S., S.C., 
125. 
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Eiiyineer's Refusal of Cert^/i' 

caU^ Alteration in Works — Collusion — 
Evidence, 

In an action to recover a claim comprising 
the unpaid balance of the contract price for 
the construction of certain harbour works, and 
a sum claimed for extras, the declaration alleged 
that the plaintiff was unable to produce the 
Engineer's certificate for the balance, and his 
orders in writing for the extras as required by 
the contract, by reason of the fact that the 
Engineer had acted in collusion with the defen- 
dants, and by their procurement, in refusing to 
give them. It was also alleged that, after the 
execution of the contract, the defendants 
wrongfully and improperly, and without the 
knowledge or consent of the plaintiff, altered 
the site pf a certain embankmeut, and thereby 
increased the cost of the works. 

Evidence was given on behalf of the plaintiff, 
that the alterations had greatly increased the 
cost of construction ; that no notice was given 
to him of the alterations ; and that the 
Engineer had on two occasions denied the exist- 
ence of any alterations. 

The first mention of the matter between the 
oontraotor and the defendanti occurred in a 



Oontract, 

letter written by him to them in which he com- 

Elained of the alterations made, stating that he 
ad repeatedly called the Engineer's attention 
to them ; that the Engineer had invariably 
assurtd him that there were none ; until, during 
a dispute about measurement, the Engineer 
admitted that the site was altered by the con- 
sent of the defendants. This letter was written 
six weeks after the dispute referred to, and did 
not contain any imputation of complicity be- 
tween the defendants and their Engineer. 

The defendants did not denv that the alter- 
ations had been made by tLeir engineer as 
alleged ; but there was no evidence to show that 
they supposed, or could suspect, that the 
quantity of work to be done would be increased 
by the alterations, or that the plaintiff was not 
perfectly aware of them and assented to them. 

With respect to the unpaid balance, it 
appeared that the engineer withheld his final 
certificate in order to compel the contractor to 
forego his claim for extra payment in respect of 
the alterations ; but there was no evidence to 
show that the engineer was acting in collusion 
with the defendants, or by their procurement. 

The jury found for the plaintiff on the issues 
imputing collusion. Leave having been reserved 
to move to enter a nonsuit, 

Held : That there was no evidence of ooUnsion 
and that a nonsuit should be entered. 



Henderson v. Napies Harbour Board, 
O.a andF., O.A., 94. 
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-Sale qf ChaUels—JSaioppel, 



J. M. agreed with the plaintiffs for the tale 
of a sheep-run and 2000 ewes. The price "waB 
paid, and the run was delivered, but not the 
ewes. After the time when the delivery of the 
ewes should have been given had elapsed, J. M. 
procured from the defendant an undertaking 
that he would deliver to the order of him (J. M.) 
in November, 1860, 2450 ewes ; and J. M. 
endorsed on this undertaking an order request- 
ing defendant to deliver the ewes to the plain- 
titliB. The defendant, at the instance of one of 
of the plaintiffs, subsequently wrote beneath the 
undertaking a memorandum that if the ewes 
were allowed to remain for a fixed period beyond 
November, 1860, an allowance of 2s 6d per head 
would be made in lieu of the season's wool. The 
defendant never was, in fact, paid for the sheep ; 
and a copy of the undertaking retained by the 
defendant stipulated for payment being made on 
delivery. The 2540 sheep were never set apart 
by the defendant, nor appropriated in any 
manner calculated to render them capable of 
identification. 

Held (in the view taken by the Court of the 
facts) : (1) That the undertakLiig and its endorse- 
ment could not properly be termed a " Delivery 
Order '* within tne meaning of the -aathoritiea ; 
(2) That the defendant was not bound to deliver 
the sheep without payment of the priee | (8) 
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That J. M.'s endorsement on the un'dertaking 
no right of action was acquired by the plaintiff 
against the defendant, nor was any property 
obtained in the sheep ; (4) that the doctrine of 
novation and substitution did nut apply; (5) 
that the defendant was not estopped from set- 
tin|D[ ap his lien as an unpaid vendor against the 
plaintiffs ; (6) no case of fraud was charged in 
the pleadings or established by the facts stated 
in the special case. 

Teschbmakbb V, McL«AK, Mac. 1 (G.A.) 10. 
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** WtUingUm Patent Slip 

Act, lB6S"-^Ccntr(iet^C<mveyanee ultra 

vires. 

» 

The Act of the General Assembly instituted 
"The WelUngton Patent Slip Act, 1863 " em- 
powered the Superintendent of the Province of 
Wellington to purchase any part not exceeding 
20 acres of an allotment of land mentioned in 
the schedule for the purpose of constructing a 
slip. The Superintendent was empowered to 
contract for the construction of a slip or dock. 
The Superintendent entered into a contract 
with the plaintifib, with the consent and advice 
of his Executive Council, whereby the contrao 
tors were to select 20 acres out of the land 
mentioned in the schedule of the Act of the 
General Assembly and the Provincial Council, 
and he covenanted to procure with all due dili- 
gence the fee simple from the owners, and by 
proper deeds to convey the same to the con- 
tractors and to procure grants of water frontage. 
The contractors claimed damages for breach of 
the covenants. 

Held : That the covenant for conveyanoe by 
the Superintendent alone without the advice 
or consent of the Provincial Council, was tdtra 
virea ; and that as tibe other breaches relied on 
were breaches of covenants not independent of 
that covenant, the action oould not be main- 
tained. 

KsHNABD and Othkrs v, J. R Featherston, 
Supt., C.A. 289. 

^ote.— "The Wellinffton Patent Slip Act, 
1883 " has been repealed 
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■ Damages — Pleading, 



Declaration set out a written offer to sell a 
boiler, a written acceptance of the offer, with 
the words added, "and that you give us the iron 
sluice- valve belonging to the same,'* and then 
alle^^ed that, by a letter not in plaintiff^s pos- 
session, defendant accepted the added terms. 
This last letter merely made an appointment 
for a meeting to arrange for delivery, at whidi 
meeting the question of the sluice -valve was 
discussed, without any agreement being come 
to. 

ffdd : Not to be a binding contract for the 
sale of the boiler and slnice-valve, but that if 
tbey had been so pleaded '* the two first letters 
« ould have amounted to a valid contract for the 



CofUraei, 

sale of the boiler." After a general verdict for 
plaintiff M'ith damages, on the breach of con- 
tract set oi;t in the declaration, an amendment 
cannot be made, alleging a different contract. 
Substantial damages may be recovered for non- 
delivery of chattels, even where no market prioe 
can be proved. 



Wills v. Mabshall ft Copland, 1 L.B« S.C. 
2& 
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Cofutructum — £hctra Work — 



Eng%neer*8 Certificate. 

When a contract provides for the doing of 
certain specified works, and such additional or 
extra works as maybe properly ordered, and fixes 
a date for completion of the works, the contract is 
not performed until the completion not only of 
the works originally specified, but of all additions 
or extras properly aaded thereto. And where 
the contract provides that a bonus will be paid 
for every week in which the contract shall be 
finished within the specified time, the bonus 
cannot be claimed for such time as the comple- 
tion of the original work has been delayed by 
the compulsory carrying out of the extras and 
additions. 

Wabe and Jonbs v. Lyttelton Habbour 
BoABD, 1 L.B., S.C., 191. 



27 ** Immigration and PuUic 

Works Act, ISIO"— Contractor— Construc- 
tion of Conditions and Specifications — 
Conditions Precedent. 

The general conditions of a railway contract 
that ** no extra additions, deviations, or altera- 
tions whatever will be admitted or will be 
allowed or paid for which shall be done without 
an order from the Engineer in writing, nor unless 
the total quantities and rates of payment for 
such additions, A;c., shall have been previously 
ascertained and certified by the Engmeer, pro- 
vided that no deviation shall involve an increased 
expenditure, unless distinctly authorised by 
writing under the hand of the Minister 
for Public Works," are conditions precedent, 
and unless the contractor has obtained such 
certificate and authority he cannot recover for 
any additions, alterations, or deviations from 
the contract. When certain additions to a con- 
tract have been allowed, and amounts certified 
by the Engineer to be due for the same, a 
condition that no sum shall be considered owing 
to the contractor unless such certificate shall 
have been given by the Engineer, precludes the 
contractor from recovering more than the amount 
for which the En^neer has certified. A railway 
line bad been laid out and formed under a 
previous contract, which had been completed 
some time before the plaintiff's contract was let. 
The plaintiff's contract was for plate-laying; 
but the specification required that the giadienta 
should be corrected to the levels shown on the 
plans. The plan on the plaintiff's contract 
showed the intended formation level, but did 
not show the portion of the level of the old 
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fonDftiioD. The lioe rmn through twimpy 
gronnd, and tome embankmeDto made luder the 
old contract had, since the completion of the old 
fonnation, sunk conaiderably below the forma- 
tion leYe). 

Hdd: That the work done in raking the 
embankments to the formation level shown on 
the plan was work ioclnded in the contract to 
correct the gradients. By the specifications the 
contractor was bonnd to raise an embankment 
in swampy sronnd an average of three feet for 
a distance of fifteen chains, he was als» bonnd 
to raise the whole l>ne to formation level. The 
swampy ground extended for 22 chains, and 
the contractor raised it for the whole of this 
distance. 

HMy by Richmond, J. : That this formed 
part of the contract, and was not an addition. 
The work of the extra 7 chaios through the 
swampy ground was included in "a sum of 
£475, certified to in a summary certificate 
signed by the Engineer, under the head of 
Grading. In a document prepared in the head 
ofiloe of the Railway Department, and pinned 
to the summary certificate, bat sisned by the 
Engineer, £175 of the £475 was referred to as 
"extra length of swamp*' and "ditching.*' 
A note was then put on the summary, *' To be 
paid and made ru^ht in next certificate,'* and 
the voucher for pajrment showed this amount 
as paid as a part of the contract. The amount 
was never allowed as an extra in aay subse- 
quent certificate, and in the final certificate 
was included in the general payments under the 
contract. 

Hdd by Richmond, J. and Williams, J. 
(Gillies, J. dissenting) : That the Engineer had 
not recognised and authorised the payment of 
this item as an addition or extra to the contract, 
and that it was not recoverable. The General 
Conditions provided that the contractor should 
be bound to maintain the works "for a period 
of six months.*' The specifications provided 
that the contractor should be bound to maintain 
the works " up to a period of six months at a price 
to be tenderea for at per month. '* The tender was 
*' to construct, completely finish, and maintain 
in accordance with the plans, drawings, specifi- 
cations and general conditions, for the sum of 
£7279 6s 6d.*^ Included in the schedule to the 
tender showing how the total amount was 
arrived at, was an item ** Maintenance accord- 
ing to Specifications, £150." The schedule to 
the tender contained columns headed respec- 
tively "Item," "Quantity," "Rate,** "Amount.** 
The £180 appeared in the column of " Amount,** 
no details appearing in the other columns. 

HMt by Richmond and Williams, J. J., 
(Gillies, J. dissenting): That this was a tender 
to maintain the works for six months for £150. 

Smtth V, Ths Qukek, 1 L.R., C.A., 80. 

Note, — '* The Immigration and Public Works 
Act, 1870,*' has been repealed. 
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Signatwrt to AgrtemetU hy 



Per$on not a Party to It, 

A person is bound by an agreement which he 
sign9, thoagh not named as a party to it. 

HuBRET V. BaiTK or Nkw South Wales, 1 
L.R., C.A., 115. 

20 ■ Building Contract— McUericUs 



Veifting in Landlord— Bill of SaU. 

A building contrast which provides that 
** materials brought on the ground or near 
thereto to be oonsidered the property of the 
proprietor,*' vests such materials in the contrac- 
tee, subject to the equities of the oontractor, 
and they cannot be taken in execution by the 
judgment creditors of the contractor. Such a 
contract does not require to be registered as a 
bill of sale. 

Taffeel and Anothbb v. Bodlst, 3 L.R., 
S.C. 4. 
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'Contract based on Corrtspou- 



dcnce — Connection — Parol Evidence. 

Where several letters and telograms, tendered 
to prove a oootract in writing, have passed 
between parties, parol evideooe is admissible to 
show that these letters and telegrams form one 
correspondence, and it is not necessary that 
there should be on the face of any part of such 
correspondence an express reference to the other 
parts. 

SmBON V. Red), 8 L.R., S.C., 28. 
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■Contraet for Sale <(f Goods- 



Payment by Negotiable Seeurity—Breach 
Warranty—Right of Purchaaer to B^faae 
to Accept BiUfor Contract Price, 

Where goods sold with a warranty are to be 
paid for by bill of exchange, and in breach of 
warranty goods of an inferior quality are 
delivered, the purchaser, although he retains 
the goods, is not bound to ftcoept a bill of ex- 
change for the contract prica The diminished 
value of the goods roust first be ascertained, 
and a bill for tiiat amount drawn upon the pur- 
chaser, before he can be sued for breach of 
agreement for refusing to accept a bill of ex- 
change for the purchase money. 

Thomfson AMD Othsbs V, Gtlmoub, 2 Lu R. , 
S.C, 226. 
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A contract to carry passengers bv steamer 
from A. to G. is not complete until the passen- 
ger by steamer is landea at G. , even although 
the steamer discharges passeogers into a tender 
for the purpose of being landed. 

Uhion S.S. Cot. v. Cla&k, 2 L.R, S.C., 282. 
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Specific Performance — Con- 
tract Belating to Mining Property — 
Letches, 

Where a plaintiff seeks specific iierformanoe 
of an executory contract relating to mining pro- 
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CotUract, 

petty, a brief delay in asserting his rights wOl 
be fatal to his claim. 

BoTLXK V. Saddle Hill Gold Minino Com- 
pany AND Others, 2 L.R., S.C., 296. 

See Afpbal from Risidsnt 

Maoistrats, 18w 

■ See Habbas Corpus, 3. 



'See Pleading, 26, 27. 
•See All BiGuiTT. 
-See EviDEVCE, 2. 
'See Damages, 1. 



CONTRACT BY TELEGRAM.— /Sfcc Appeal 
from Resident Magistrate, 20. 

CONTRACT NOT UNDER SEAL.— .STee 
Specific Performance, 7 



See Lease 



BY Corporation. 

CONTRACT OF ENDORSEMENT.— ^c€ BilI" 
of Exchange, 4. 



OONTRAOTOR.—" 7%« CarUractara' Debt^ 
Act, 1871," Sec. IS—** Wages''— Piece 
Work — Liability of Contractor, 

The term " wages " is to be construed in the 
widest sense in which it is used as descriptive 
of compensation for a workman's labour. It is 
therefore applicable to piece-work but not to a 
larger amount than sixty days* wages, as limited 
byS.2. 

When the contractor has fully paid the sub* 
contractor, without notice of any claim for 
wages by the workman, his responsibility is dis- 
charged : for he cannot be responsible farther 
than to the extent of moneys remaining due by 
him to the sub-contractor. 

Carlisle v. Brooden and Others, I J.R., 
169. 



2 " CorUracUyra* Debts Act, 

1871"—" Workman''— Aasiffnee—Bule to 
Resdnd Order. 

The defendant being a party interested and 
affected by an order made under " The Contrac- 
tors' Debts Act, 1871," section 10, may move to 
rescind it on proper grouuds. Persons who do 
work under a written contract, and are paid by 
the cubic yard, aod not by wages, are '* work- 
men '' within the meaning of the Act. Persons 
who represent the interetits of others by assign- 
ment are not " workmen." 

Where the plaintiff claims a lump sum for 
materials supplied, as well as for work and 
labour, the proceeding is not within the Act. 

QuiNAM v. Pbll» 2. J.R., N.S., ac, 91. 



Contractor. 
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' " Contraetcrs* Debts 'Act, 
1871." S.S. 3, 7, and lS—Liai>Uity of 
Contractor for Wages dtie by Sub-coTUrac- 
tor — Construction, 

Section 13 of the Act gives a direct right of 
action by a workman against a contractor for 
wages due by a sub-contractor, to the extent of 
sixty days' waees. The proceeding under this 
section is nearly analagous to that under section 
7, as if there had been a certificate issued of a 
debt actually due by the workman's employer. 
The result is that the workman can recover 
against the contractor sixty days' wages out of 
moneys due from the contractor to the sub- 
contractor, but only to the extent of the 
amount due. If there are no moneys due or to 
become due to the sub-contractor from the con- 
tractor, the latter is not liable to the workman. 
Carlisle v. Brogden (1 J.R., 69) not followed. 

Oakes (App.), DuRK (Resp.) ; 3 J.R, N.S.. 
S.C. 15, 

Note,— "The Contractors' Debts Act, 1871 " 
has been repealed ; see the " Workmen's Wases 
Act, 1884. ''^ ^ 

OONTBIBUTION.-iS'ee Indemnity. 
OONVBYAKOE.— /Si«j Native Lands, 2. 
CONVEYANCE BY TR;USTEE.-i^e€ Con- 

STRUCnON, 3. 

OONVEYANOINO. — " Conwyancin^ Ordi^ 
nance, 1842," S. SS— Conveyance to Wife 
- Separate Estate, 

A. conveyed property to M. B., a married 
woman, at the request of her husband, who, 
reciting that he '* was desirous of making some 
provision for his wife," also executed |the con- 
veyance, which was ** unto the said M. B., to 
the use of the said 1^1. B., her heirs and assigns, 
for evdr." M. B. made a will, devising the pro- 
perty to trustees, and died. Her husband 
claimed to hold the estate, and recover the 
title deeds from the trustees, as tenant by the 
curtesy. 

Held: That the words used in the con- 
veyance did not create any separate estate in 
M.B., soasto enable her to dispose of it by 
will without the concurrence of her husband. 

Bond v, Whttepord, 2 J.R., 145. 

Note, — The above Ordinance has been repealed. 

Deeds — A Uesting Wit- 




ness, 

Deeds which do not transfer, or relate to the 
transfer of property are not within the scope of 
the Oonveyancing Ordinance, sees. 2, No. IOl 
The attestation of deeds not coming within the 
operation of the Ordinance is therefore proveable 
as at common law. 

McGregor v, Edwards, Mac. 268. 

Note. — Affirmed by Rhodes and Another v. 
Robinson, 1 C.A., 133, which see. 
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•Deeds — A tuning 9^t^ 



H£S9. 



" Articles of agreement " (not relating to the 
transfer of property, but containing words of 
covenant), signed and sealed, and attested as to 
the signing, may be received in evidence without 
calling the attesting witness. 

Whitkheab v. Gbbvv, Mao. 275. 



•Cho8ea in Action, 



Debts are assignable as choses in action under 
*' The Conveyancing Ordinance, 1842.*' 

Kino v, JoHNsnroN, Mac. 278. 

^ote.— See "Property Law Consolidation 
Act, 1883," S. 39; "The Conveyancing Ordi- 
nance of 1842-44," have by this Act been re- 
pealed. 

-Conveyancing Ordinance 



-^RevietD ofS-s. 1, 2, 3, 6, 8, 9. 10, 13, 28, 
34, 39, 40. 49, and 60— To what Instru- 
menta the Ordinance Appliee. 

The provisions of the Conveysncing Ordinance 
relating to the execution of deeds do not apply 
to instruments not relating to the conveyance of 

Sroperty. (Affirming McGregor v. Edwarda, 
lac. 268.) 

An executory contract relating to the pur- 
chase of land is not an assurance for the transfer 
of property, or an instrument within the pro- 
visions of the Conveyancing Ordinance. There- 
fore, if such contract is det up as a deed, it must 
appear to be sealed and delivered as a deed at 
common law. 

Bhobks v. Robinson (in error), 1 C. A., 133. 

^ote.— See "Property Law Consolidation 
Act, 1883." 



g FravdvleffU Representa- 
tion by Z/es8or — Lachee — Injunction to 
JRestrain AcHone. 

Upon motion for a degree to set aside and 
cancel a conveyance as having been obtained by 
fraud, and for an injunction to restrain certain 
actions, 

Held: (I) That where the plaintiffs have 
themselves been fidelity of laches they are debarred 
from Asking the Court to rescind the transaction. 
(2) That the fa^^t of certain mortsaKees havin^^ 
acquired interests in the land, without notice of 
the fraud, is sufficient to prevent the relief 
sought for being granted. 

Qtiore : How far the procedure of the Supreme 
Court contemplates the issue of iojunctions to 
restrain actions. 

Gillies and Another v. Davidson and 
Anotheb, 1 J.R., N.S., S.C., 102. 



Conveyancing, 

7 "Land Tranter Act, 

1870," S. 115, S. 21. Sttb-sec. S^Limita- 
tation—EstaU for lAfe—Rvle in SheUy's 
Case — " Conveyancing Ordinance^ 1842," 
S. 36— "-Heir« and Assigns** -Construe- 
tion. 

By an ante-nuptial settlement land was con- 
veyed to tmstees upon trust for the separate 
use of the wife duringr her life, then to the.use 
of the husband and his assigns during his life, 
and after his death to the use of the children ; in 
default of issue, to the use of the heirs and assigns 
of the survivor. The wife having died without 
issue of the marriaae, the husband applied to 
the Land Transfer Office for a certificate of title 
as proprietor in fee simple. The application 
was remsed, on the ground that the applicant 
had an estate for life only. 

Hdd: That the words " and assigns " follow- 
ing the words "heirs" in the ultimate limitation 
conferred no power of appointment, and that 
the applicant s estate in the land was a life 
estate. 

In rt Enapbian, 3 J.B., N.S., S.C, 110. 

Note,—%e^ Sea 7, " Property Law Consolida- 
tion Act, 1883," which supports this rule. 



8 Deed^Exeeiiium — Sgn 

ing^Eocecution by Attorney — Lease and 
Release — Estoppel — Implied Covenants — 
" Conveyancing Ordinance^ 1842 " — 
" Amendment Acts, I860, 1874." 

Even supposing "The Conveyancing Ordinance 
Amendment Act, 1860," S. 3, repealed the pro- 
vision of the Ordinance, S. 1, requiring signa- 
ture of a deed by the conveying party, yet 
some "execution " is nesessary ; and a person 
executing under a power of attorney ought to 
do so in the name of his principal. Therefore a 
signature J. A. (the attorney) in his own name, 
although there was opposite to it an attestation 
clause " signed by the said W. G. G. (the 
principal) by his attorney, J. A., in the presence 
of, ftc," was held insufficient as an execution 
of the deed. 

A conveyance by lease and release creates per 
se no estoppeL A conveyance under "The 
Conveyancing Ordinance, 1842 " (which by Sec. 
14 is to have no other effect than a conveyance 
by lease and release before the Ordinance), 
without any recital of title, has no effect in 
creating an estoppel, notwithstanding the 
Ordinance provides that covenants for title are 
to be implied. 

Semble : That such implied covenants are not 
to be taken as direct affirmations of fact, but 
rather as undertakings to answer in damages 
for defect of title. 

Note. — "The Conveyancing Ordmanoe Amend- 
ment Act, 1874," has declared the necessity for 
the signing of deeds by parties conveying. 

Ion v. Bbown, 2 C.A., 378. 
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Conveyancing. 

Note,— The Ordinance and Acts above-men- 
tioned are repealed by "The Property Law 
Consolidation Act, 1883.*' 



9 32 Henry VIIL, C. 9— 

Orantor out of Posaession—" Conveyancing 
Ordinance, 1842," S. 9— English Laws 
ApplicaMe to New Zealand — Sale Pro- 
h&ited by StcUute^ when Void as Against a 
Purchaser — Constructive Notice, 

The statute of Henry YIII., prohibiting the 
sale of pretended titles by grantors oat of 
possession, was applicable to the circumstances 
of New Zealand in 1840, and is therefore in 
force. The statute was merely declaratory of 
the common law. 

The ''Conveyancing Ordinance, 1842," See. 
9, enacting that '* every chose in action. . , 
may be conveyed or assured by deed," does not 
operate as a repeal of the statute of Henry. 

To avoid a sale as against a purchaser, it must 
be shown that he hsA actual knowledge that 
the vendor was out of possession, and uiat his 
title was in dispute. The doctrine of construc- 
tive notice does not apply. Decision of Rich- 
mond J., affirmed. 

Wasdsll (App.) ; Bockebidqb (Resp.) ; 4 
J. A., N.S., CA., 19. 
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Lea^e— Purchasing Clause 
—Chose in Action — Married Woman — 
Ir^fant. 

The interest of a lessee in a purchasing 
clause in a lease of land is a chose in action, 
and not an estate, interest, or possibility in the 
fee simple. On the marriage of a female lessee 
the benefit of such a covenant passes to Her 
husband, and his assignment of it is a reduction 
into possession. The wife's infancy does not 
affect the question, and she cannot avoid the 
asaignment on coming of age. 

Staples v, Joseph and Wright, 2 L.B., 
S.C., 20. 



1 1 A voidance of Voidable 

Conveyance — Infant — Maintenance — Pre- 
tended Tide -22, Hen, VIIL, Cap. 9— 
Void Conveyance — ** Conveyancing Ordi- 
nance, 1842," Sections 7, 8, 9. 

E. , an infant, made a conveyance of land to 
J., who entered into possession. After E. came 
of age he made a second conveyance to M., but 
did no other act of avoidance of his former deed, 
and M. entered upon the land. 




Conveyancing. 

Q.B.D. 128 ; 51 L.J., Ch. 438 ; 46 L.T.R 799) 
distinguished. 

Johnson v, M'Kat, 2 L.R., S.C., 156. 



12 Landlord and Tenan^^ 

Void Lease— Surrender by Operation qf 
Law — Assignment of Void LeoM Operat* 
ing on Valid Lease — Power to Orant 
Leases — Demise to Holder qf Existing 
Lease. 

Where the holder of a lease bv deed 
acquiesces in the grant of a fresh lease to 
another person, the term created by the originid 
lease is impliedly surrendered. Where a tenant 
holding under a valid lease takes a fresh lease 
of the same land which is void, the latter will 
not operate as an implied surrender of the 
original lease ; and 

Semble: That an assignment purporting to 
ass^ the term intended to be created by the 
void lease will operate as an aangnment of the 
term created by the prior valid lease. It is no 
breach of a power to grant leases in possession, 
to demise the same land, in possession, to the 
holder of an existing lease, because such a 
demise works a surrender of the former lease. 

Johnston and Another v. Siiieon, 2 L.B.» 
S.C., 216. 



13 ...^^-.Tenant in TaU--** Heirs 

LawfuUyBom " — Mortgage by Tenant in 
Tail — Base Fee — Disentailing Deed — 
Enrolment in Supreme Court — ** Fines 
and Recoveries Abolition Act" 3 and 4 
Wm IV., Cap. 74, Sections 21, 40, and 
4l—Iiedemption of Wife's Real Estate— 
Re-conveyance to Humand — Tenancy by 
Curtesy — ConveyaTtee by Married 
Woman — A cknotdedgment. 

A devise to a female *' and her heirs lawfully 
born " ffives her an estate tail only. Where a 
tenant m tail executes a mortgage in fee which 
is now enrolled under Section 41 of the "Fines 
and Becoveries Abolition Act," the mortgage^ 
has only a base fee, avoidable by the issue in 
tail. In New Zealand enrolment is necessary 
to a disentailing deed, and enrolment in the 
Supreme Court is a sufficient compliance with 
section 41 of the Act. Where a married 
woman joins in a conveyance of real estate, but 
does not acknowledfte the deed, she will be 
treated as not beinff a party to the deed. 
Where a husband redeems a mortgage on his 
wife's real estate and takes a re-conveyance in 
fee to himself, in the event of the wife dying 
intestate the husband becomes a trustee of the 
legal estate for the wife's heir, and the 
Iiusband's representatives will have a claim 
against the redeemed property for the amount 
paid for redemption. 

Mason v. Mackbrras and Another, 2 
L.R., S.Ct, 331* 
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See Landlobd akd 

'See Nativb Lawds, 2, 27. 
'See " Land Trajtsfbr 



Act." 

OOH VlOTiOW.— i9ee the cases collected under 
** Appeals from JastioeSL " 

— ^— — — PREVIOUS.— ADMiasiBiLnT 
or EviDsifCB.— 5ee Ckdiinad Law, 4. 



When a conTictioii by Juttices has been 
entered in the Sapreme Court, tbexe is no 
necessity for a eertwrari, bat it may be quashed 
on proceeding by rale. 

Bbgiha v. Fulton, 1 C.A., 390. 



■See Habeas Corpits, 2. 



C0-0WHEB8.''S^^ Pleading, 26. 

OOYTBlQTIT.—^^^spaper Telegrams — In- 
junction— -Copyright Ordinance, 1842 — 
''Book." ' ^ 

Plaintiffs carried on basiness io New Zealand 
as a Press Telegraphic Agency, employing 
agents in varioos parts of the world to prepare 
and transmit to them telegraphic snmmaries of 
daily news. These telegrams were supplied by 
plaintiffa to newspapers in the Colony licensed 
by them to publish them. The defendant 
published in bis newspaper copies of the tele- 
grams after they had appeared in other news- 
papers, without license from the plaintiffs. The 
declaration claimed an injnnstion. 

Held, on demurrer : That as the property 
sought to be protected had merely a prospective 
existence, there could be no copyright in it. 

By Johnston, J. : The plaintiffs would be 
entitled to restrain the unlicensed first produc- 
tion of their telegrams ; but after publioatiou 
they could not claim copyright in them. 

By Williams and Gillies, J.J. : Copyright 
exists in New Zealand only by virtue of the 
''Copyright Orhuance, 1842," aod the term 
" book " used in that statute does not include a 
newspaper. 

Holt and Anothbr v, Wbbb, 4 J.R., N.S., 

* * Copyright Ordinance 1 842 " 



— 5 and 6 Vict, Cap. 45. 

Copyright exists in New Zealand by virtue of 
the " Copyright Ordinance, 1842," which is not 
repealed or altered by the provisions of the " 6 
and 6 Vict. Cap. 45, and the latter Act has no 
force in this Colony as to the copyright of works 
tirst published in this Colony. RouUedge v. 
Low, L.R., 3 H.L. 100, followed. 

Wise and Catfin v. Weight,! L.R., C.A. 
356. 



COJMVES^—Ii»itereti«d Conmar— 

D^^xAive on iU Fact — "Coronerv Actj 
1867," s. a 

Where a Coroner held an inquest into the 
cause of a fire, being at the time a ahareholder 
in the Insurance Company with which the 
premises destroyed were insured, and the Jury 
found that the premises were wilfully destroyed 
by one W. J. with intent to de&aud the Insur- 
ance Company, 

Hdd : (1) That inasmuch as an inquest is 
only a preliminary enquiiy, equivalent to the 
enquiry of a Grand Jury, the fact of the Coroner 
being so interested was no groand for impeach- 
ing the inquisition. (2) That the facts would 
not render the inquisition invalid, unless it 
could be shown that the result would affect tiie 
pecuniary interest of the Company and its 
shareholders. 

The Court having a discretion to quash aa 
inquisition for defects apparent on the face of it, 
will not do so on the motion of the accused. 

BsGiirA V. HooKEN, IJ.B., N.Sm S.C., 121. 

Note. — There is no appeal from the decision 
of the Supreme Court, discharging a rale to 
quash a Coroner's inquisition. 

Regina v. Hockkk, 1 J.R., N.S., C. A., 86. 

OOSPOBATION. — Consulting Engineer — 
Appoiniment Under Seal. 

A *' Consulting Engineer " is not an officer 
whose services are absolutely indispensable to a 
Municipal Corporation. The appointment of 
such an officer must therefore be made under 
the common seal of the Corporation. 

C&AWSB AW AND AnOTHEB V. CORPORATION OF 

Port Chalubrs, Mac. 718. 



2 Mandamus to Sat^fy 

JudgmenL 

Although judgment may have been obtained 
against a body incorporated for public purposes, 
it by no meaus follows that sueh body would be 
justified in applying its funds towards satisfying 
it. 

Mandamus to satisfy the judgment will be 
granted in such a case, in the absence of any 
proof that the liability is not one that can be 
properly satisfied out of the assets, as the 
proper and most effectual remedy. Where 
there is nothing to show whether the liability 
should be dischargedjout pf * gcg^e/al oc^y^ecial 
rate, mandamus will not isstie'to direct the levy 
of a special rate. 

The Court will not refuse the writ, on the 
mere ground that the judgment against the 
Corporation may be enforced by execution. 
Reg. V. The Victorian Park Co. (1 Q.a, 288) 
distinguished. 

Regina v The N.E. Valley Road Board, 
2J.R., N.S., S.C., 86. 
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Corporation, 

3 Negligence— Hood Board — 

Public Bridge— lAahUity for Non-repair 
—** Public Works Act, 1876," S.s. 79, 81 
— Appeal from Besident Ma^iatrale, 

An incorporated Road Board, haying by law 
the control of bridges within its district, is not 
liable for injury sustained by passengers over a 
bridge owing to its defective state, unless it be 
shown that the defect which occasioned the 
injury was caused by some act of the Board or 
its servants, or that it was aware of it ; although 
the Board has power by law to levy tolls for the 
repair and maintenance of bridges. — Per John- 
ston, J. 

The mere omission to repair a defective 
bridge nnder the control of the Board would 
not render it liable in such a case, unless it was 
^ilty of negligence in constructing or execut- 
ing repairs, and unless the statute imposed the 
obligation to oonstruct and repair. — Per 
Williams J. 

The Hbathcotb Road Board (App.), Mak- 
80N (Resp.), 4 L.R., 4 App. Case, 268. 

Note. — See The Mayor of Bathurst v. Ma/i- 
Pheraan (L.R., 4 App., C.A.), which seems to 
over-rule the above decision. 

The above sections of the " Public Works . , 
Act, 1876," have been repealed. -^ /!»^c«^ ir/vw^ 



4 Statutory A ward — Eh\forc- 

ing Payment — Bule nisi — Practice — 1 atid 
2 Vic. C. 110, S. 18. 

An award having been made in pursuance of 
a statute directing the Corporation of South 
Ihinedin to pay such sums, if auy, as should be 
found to be due to the Cavershsm Road District, 
a rule nisi was obtained by the Road District, 
calling on the Mayor, Councillors, and Burgesses 
of the Borough of South Dunedin to show cause 
why they should not pay the money found to be 
due by the award. 

Held : That the proper remedy was by action. 

Ex parte Thx Cavsbsham Road District, 4 
J.R., N.S., S«C, 39. 



6 Action — Public Bocul — 

Bemedy Provided by Statute — Bight to 
Sue for Damages. 

A Corporation, having the control and manage- 
ment of a pabUo road, brought an action against 
certain contractors to recover damages for injury 
done to it by them in removing its surface. 
The statute under which the plaintiffs were 
incorporated provided that, in case of injury 
done to any road within the district, they might 
re^r the road, and recover the expense of 
domg so from the wrong-doer. The road in 

anestion had been dedicated to the public, but 
lie owner of the soil had not parted with the 
fee. The Magistrate non-suited the plaintiffs, 
on tfa« ground that they had no power to sue. 

Held, on appeal : Tbait tUo Corporation having 



Corporation. 

no property in the road, could not maintain the 
action; and that, they were restricted to the 
remedy provided by the statute. 

The North-East Valley Road Board (App.); 
Proudfoot and Another (Kesp.); 4 
J.R., N.S., S. C, 22. 



6 — ■ (hunty Council, Liability of 

— Drainage — Natural Watercourse — 
Sections 166, 176, Q//A6 "Pu6& Works 
Act, 1876." 

Where " The Counties Act, 1876," was in 
force and where there was a natural water- 
course which, being incapable of carrying flood- 
water, flooded and injured the land and crops 
of the appellant. 

Held: That the County Couneil was not 
liable, and that the words, ''shall be con- 
structed and kept in repair by the Council of 
the County" in Section 166 of the ''Public 
Works Act, 1876," do not apply to a natural 
watercourse with which the County Council 
have not interfered or meddled. 

AiTCHESON V. Waitaki County, 1 O.B. an^ 
F., S.C., 62. 

Note.— The above sections of the " Public 
Works Act, 1876," are repealed. 



7 '■^— ^Interested Councillor — Im 

provident Arrangement. 

F., a member of a Municipal Council, took 

Sart at a meeting of the Council when it was 
ecided to refer the price to be paid by the 
Council for certain leasehold interests, of which 
F. was part owner, to arbitration. 

Semble : That the award would be vitiated so 
far as F. was concerned, but not so far as the 
other leaseholders were concerned. 

Where a Municipal Corporation, being desir- 
ous of widening a street, entered into an arrange- 
ment to buy the leasehold interests in several 
pieces of land from different persons, when the 
non-completion of one purchase would render 
the completion of the rest of no value, 

Held : That it was an improvident arrange- 
ment, and the Court would interfere by injunc- 
tion. 

SoUCITOR-OEIfERAL V. CORPORATION OF DUN- 

EDIN, IJ.R., N.S., S.C. 1. 



8 Damage — Liability of 

Council— ** Municipal Corporations Act, 
1876." 

A Borough Council is liable for any injury 
which may result from a diversion by its con- 
tractor, acting under its authority, of storm 
water flowing down the water channel of a 
street within the Borough. 

Semble: By Section 174 of the "Municipal 
Corporatians Act, 1876," a contract not umler 
seal made with a Borough Council, and evidenced 
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Chrporatioiu 

by tenders havine been called for, accepted by 
minute of Council, and payment made in respect 
thereof, is valid and binding on the Council. 

The Mayor, Councillobs, and Burgesses of 
THE Borough of North East Valley 
(App.); George Wobsdbll (Besp.)* 1 
L.fe., S.C. 336. 



9 _— Construction of StcUtUes 

— " Wellington City Reserve Act, 1871 " 
— Practice, 

"The Municipal Corporations Act, 1876," 
Section 177, Sub-seclion 5, does not work a 
repeal of the ** Wellington City Reserve Act, 
1871," Section 4; a lease of City Reserves 
under the provisions of the latter Act is there- 
fore good. 

Semble : On the hearing of a special case with- 
out pleadings, the party having to support the 
affirmative should begin. 

The Mayor &c, of Wellington v. Barber, 
1 L.R., S.C., 260. 



10 • — ** MuMcipal Corporations 

Act, 1876," Section 190— •• Public Works 
Act, 1876 and 18S2"— Compensation in- 
divisible^ 

Where a claim for com]^nsation is made, and 
part of the compensation is claimed in respect 
of an alteration in the levels of streets or roads, 
and no plan showing the levels of the roads has 
been deposited under Section 190 of the ''Muni- 
cipal Corporations Act, 1876," the compeDsa- 
tion is indivisible, and a judgment by default 
awarding such compensation is bad. Williams 
V. Con>mUion qf Wellington, O.B. and P., S.C. 
34 followed. 

Semble : Thejudgment in that case applies to 
the *' Public Works Act, 1882," as strongly as 
to the •* Public Works Act, 1876." 

KoERTRY v. Wavkrlet Town Board, 3 L.R., 
S.O. 4o. 



u- 



'Dismissal of Town Clerk 



— Implied Di.'missal as Returning Officer 
Special Meeting of Borough Coufial —Suffi- 
ciency of Notice, 

Where a Town Clerk without formal appoint- 
ment acta as Returning Officer, and his appoint- 
ment as Town Clerk was meant to include his 
appointment as Returning Officer, a resolution 
by the Council dismissing him from the ser- 
vice of the Council operatra as a dismissal from 
the office of Returning Officer too. If the suffi- 
ciency of the notice calling a special meeting of 
a Borough Council for a specific purpose is 
questioned, the grounds on which it is objected 
to should be brought before the Court, and it 
ought to be showp that the resolutions 'tarried 
are not the legitimate outcome of such notice. 

Nkwton McNeil and Otubrs, 2 L.R., 
9 C , 194. 



CorporaHan. 
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■Resolution — '* Murucipal 



Corporations Act, 1876," Section 89. 

Where a Municipal Corporation is empowered 
to authorise the adoption of an act which has 
been improperly effected by the affixing of the 
Corporation seal, the adoption is sufficiently 
expressed by the passing of a resolution of the 
Council, even thonsh it is not shown that the 
minute of the resolution was signed by the 
chairman of the next succeeding meeting of the 
Council. 

Mayor, &c., of Dttnedin v. Masmy, 2 L.R., 
S.C., 385. 



-See Nuisance. 

'See Prohibition, 12. 



■See Rates, 4. 

* 

See MANDA.an7S, 13. 



CORPUS DELICTI.— <S^« Evidence, 9. 
OOBROBOEATION— *►'«« Evidbngi, 9, 10. 

008TS. — A rrest of Judgment. 

When the Court arrests judgment it will not 

give the successful defendant costs, as he should 
ave demurred. 

Cornish v. Forman, Mac, 376. 
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Abortive Trial— Witnesses not Bribed 



or Examined, 



When a cause is set down for trial and i^oes 
off in consequence of the abseoce of a sufficient 
number of jurors, the costs of the abortive trial 
are costs in the cause to the successful party. 

The circumstance that the evidence of wit- 
nesses called and examined was not briefed to 
counsel, is no ground for disallowing the expen- 
ses of the witnesses. Nor is it of itself a suffi- 
cient ground for the disallowance of theexpeoaes 
of a witness, that he was not called orj^j^ined 
at the trial. 

Cargill V, Jttliits, Mao. 523. 



'Rule W— Malice, 



The " malice " necessary to entitle a plaintiff 
to costs under Rule 167 has a different significa- 
tion from '* malice " as an ingredient in an action 
for slander. 

Thouas v. McGrath, Mac 657. 

Taxation — Commission to Ehcamine 



Witnessea—D^endant not a Party. 

Where at the trial the defendant became 
entitled to the general costs of the cause. 

Held : That he was entitled to certain coats 
incurred by him incidental to a commisaion 
obtained by the plaintiff to examine witnesses 
in England, although he had refused to join, and 
although the evidence taken under the commis- 
sion was substantially applicable to the third 
count of the declaration on which tiie plaintiff 
buco«eded. 

Pi.sDfcR v. Campbell, 1 J.R.» 9. 
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Costs. 



Taxation — AppHcabUUy of Evidence — 



Discretion qf Registrar. 

Where there are several issues, and the 
defendant is entitled to the general costs of the 
cause, but the plaintiff has succeeded on some 
of the issues, the latter will be entitled only to 
the costs of that evidence which was exclusively 
applicable to the issues on which he succeeded. 

In taxation of costs, the Reffistrar is the sole 
judf^e of the applicability of the evidence, and 
of all questions of fact, as distinguished from 
questions of principle. 

PiNDSR V. Campbell, 1 J.R., 10. 
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Coats of Rule nisi Reserved — Court of 



Appeal Silent as to Costs. 

Where the costs of rule nisi obtained in tho 
course of a cause, were reserved till the further 
order of the Court, and the whole cause includ' 
ine the subject matter of the rule nisi went 
subsequently to the Court of Appeal, under 
Section 18 of *' The Court of Appeal Act, 1862,'* 
and was there disposed of, buc nothing was said 
as to the reserved cosU, 

Held : That each part was to bear his own 
costs. 

Clatton v. Morrison, 1 J.R., 22. 



- Moving Jor Decree. 



The costs of moving for a decree are costs in 
the cause. 

PaiTCHARD V. Nutter, IJ.R., 41. 

8 Taxation — Review by Successful Client, 

Where the costs have been taxed between 
party and party, the Court will not suffer them 
to be cut down at the instance of the successful 
client. 

Where the costs of appeal have been taxed 
between party and party by the Registrar of ^ 
the Court of Appeal, 

Held: That the Registrar of the Supreme 
Court from which the appeal went was right in 
refusing on taxation between solicitor and client 
to interfere with the previous taxation. 

In re Ho worth ». Hodokins, I J.R.,.62. 



'Taxatien Premature— Review. 



On cross rules the Court directed judgment 
to be entered for the defendant on two of the 
counts in the declaration, and directed a new 
trial on the other. The defendants, before the 
happening of the new trial, and in the face of 
objections made by the plaintiffs, obtained a 
taxation of their costs, and were allowed by the 
Registrar certain costs which were admitted to 
be general costs in the cause. On summons to 
review. 

Held : That the taxation was premature, and 
contravened the rule against district taxations, 
and was therefore irregular ; and that the 
Registrar had acted on an erroneous principle 
in allowing the defendants costs which were 
general costs in the cause, and which might, 



Costs. 

when the cause came to an end, be taxable in 
the plaintiffs favour. Review granted. 

Senible : That if there had been no erroneous 
principle of taxation the Court would have 
allowed it to stand. 

Clayton and Others v. Morrison and 
Othees, IJ.R., 114. 
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Taxation — Witnesses — Counsel — 

Registrar Sole Judge. 

The Registrar is the sole judge of what wit- 
nesses shall be allowed on taxation, subject 
always to the rule laid down in Binder v. Camp- 
bdl, 1 J.R., 10, respecting the exclusive ap- 
plicability of evidence ; and where it is entire^ 
a matter of opinion for what purpose a witness 
was called, the Court will not interfere with the 
Registrar's decision. 

The Registrar is also sole judge of the number 
of counsel to be allowed on taxation ; there 
being no absolute rule as to such number, or as 
to any test founded on the number of witnesses. 

N^ '"El V. ^ritohard, IJ.R., 147. 

11 — fydctice — Motion to Dismiss. 

If after notice of motion to dismiss for want 
of prosecution plttiuliff 1nm».«^ a step, he should 
tender the costs of notice of motion to the 
defendant. 

DuDSR V. Richmond, 2 J.R., 139. 
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•Taxation — Reg. Oen., 280 — Tu)o 



Counsel on Motion for New Trial. 

It is not necessary to apply to the Registrar 
to review his taxation, under Rule 280, oefore 
applying to the Court. 

Fees to two counsel may properly be allowed 
on motion for a new triaL 

Pabsmore v. The Bank of New South 
Wales, 2 J.R., N.S., S.C., 36. 

13 Taxation after Payrnent— Agreement 

- " Law PractUioners Act, 1861," S. 48 
— Costs on Rule to Rescind Order. 

Where a special agreement is made for the 
payment and taxation of a solicitor's bill of costs, 
there is no jurisdiction under *' The Law Practi- 
tioners Act, 1861," to refer the bill for taxation. 

An application to rescind a judge's order is in 
the nature of an appeal, and a successful appli- 
cant is entitled to costs. ■ 

ExparU West, 3 J.R.. N.S., S.C, 41. 



14 <« Summary Procedure on Bills Act, 

1^2''— ''Resident Magistrates Act, 1867," 
S. 2S— Judgment by Default. 

Where ludgment goes by default upon a writ 
issued under " The Summary Procedure on Bills 
Act, 1862," the plaintiff is entitled to costs, 
though the claim is within the jurisdiction of 
the Resident Magistrates Court. 

Benjamin v. Johnson, 3 J.R., N.S., S.C.. 
58. 
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■Review of TctxationSolieitor Suing 



in Person and Acting as Counsel. 

A review of Taxation will not be crranted, 
nnlesa it is shown that the charges alleged to 
have been improperly allowed were objected to 
before the Registrar. 

Semble : A solicitor suing in person and acting 
as coansel on his own behalf, is not entitled to 
claim fees as counsel. 



Ex parte West, 3 J.R., N.S., S.C., 71. 
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Taxation of — Reconsideration by 



Registrar — Allocatur, 

A bill of costs had been taxed and signed by 
the &^istrar. Afterwards, but before allocatur 
signed, the amounts of certain counsel's fees 
were reconsidered by the Registrar and increased, 
and an allocatur signed for the amount of the 
bill as increased on sach reconsideration. On 
summons to set aside the allocatur, 

Held : That it was open to the Registrar to 
reconsider his taxation of the bill until the 
formal allocatur had been signed. 

CARBorxt;. Martiit, O.B. and F., S.G., 27. 



17 



'Amended Account — Taxation, 



A solicitor had rendered two bills of costs to 
his client — different in amount, but for the same 
business — the latter bill containing various items 
not inserted in the first. On appuoation by the 
client to tax the first bill, 

^ Held : That the solicitor might amend it by 
adding all the omitted items as set forth in the 
second bill.— In re Heather, L.B.. 5, Gh. 694, 
distinguished. 

In re H. H. T., Ex parte Ck)OPKB, O.B. and 
F., S.C, 28. 

18 Review of TaxaUon^Diseon^uance 

— Counsel's Fees—Consultations on Plead- 
ings — Baaristers and Solictors in Partner* 
ship, 

A brief delivered before the settlement of 
issues, where the defendant has a month from 
that step to prepare for trial, is prematurely 
deliverea, and counsel's fee paid on the brief 
cannot be allowed oa taxation, especially where 
the counsel to whom the brief was delivered is 
a member of the firm of solicitors engaged by 
the defendant— the principle on which counsel's 
fees are prepaid not applying in such a case. 

Counsel's fees for consultations and confer- 
ences on the pleadings may be properly allowed 
where the action is discontinued. 

Milks and Others v, Tinunb, 4 J.B., N.8., 
S.C, 82. 



19 Costs — **Law Practitioners Act, 

lS82'''^Taxationqf BiU more than Twelve 
Months ({fter Delivery— Payment, 

W here payment is made on account of bills of 
costs, and the amount is appropjiatcd to one of 



Costs, 

the aocoonts contained in such bills in preference 
to others, but no notice of this appropriation is 
given to the person paying, such a payment is 
not a bar to an application for reference to 
taxation made more than 12 months after 
delivery where special circumstances are shewn. 
An uncontradicted statement in an aflSdavit 
made in support of such application that the 
bills contain "overcharges and chargeanot pro- 
perly payable" does not constitute special 
circumstances. Where a bill has been rendered 
more than 12 months without objection, and 
then a request for a reduction is made, but not 
answered, an4 no proceedings are taken for two 
years more, the Court will not refer the bill to 
taxation, unless something in the nature of 
fraudulent overcharge is alleged. 

In re Smith, ANDKRS9ir, and Co., 1 L.R., 
S.C., 339. 

20 Setting-off Costs, 

Where a defendant is entitled to certain costs, 
payable by the plaintiff in an action, he may 
set them off against the amount recoverable by 
the plaintiff. 

National Bank v, Wabd, 2 L.R., CA., 131. 
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-Practice— Taxation paiily by Judge 

zr- Ru^ 5 



and partly by Registrar- 



532 to 540. 



The Court has power under the Supreme 
Court Rules 1882 to give judgment for a certain 
sum for coats according to scale, and for such 
other sums for disbursements as the Registrar 
may fix on taxation. 

DaW&on v, Wabkvn et uxor, 2 L.R.., O.A., 
255. 
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Practice — Evidence taken on Commis- 

sion^Plaintiff partly succesrful^Appor- 
tionment of Counsels Fees, 

A party is entitled to the costs of a commis- 
sion to take evidence if it relates substantially 
to issues on which he succeeds ; and it will not 
disentitle him to these costs if unimportant 
questions are asked or witnesses examined re- 
lating to issues on which he fails. Where on 
such a commission one cl&ss of evidence given 
relates solely to a question on which the party- 
obtaining the commission succeeds, he will be 
entitled to the costs of the witnesses giving this 
evidence and the proportionate costs ot pre- 
paring briefs and instructions for counsel to 
attend the commission. The party obtaining a 
commission will be entitled to the costs attend- 
ing it, even though, owing to a verdict being 
directed by the Judge on points of law, the evi- 
dence taken becomes unnecessary. When a 
plaintiff is successful as to part only of his 
claim it is the Registrar's duty to apportion the 
fees of counsel on the tiial and on consultation, 
but how they are to be apportioned is matter for 
his diaoretion. 

KvvT V, 0<»D0K, a L.R, C.A., 826. 
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Mortgage^B LiabUUy for CoBta of 

Mortgage. 

There is no general rale that a mortgagee in- 
curs no liability for the payment of the costs of 
Sreparing a mortgage. It is the matter of evi- 
ence, depending on the facts involved in each 
case. 

Ex parte Hodoe ; In re HoDOS and Qibsov, 
2L.R., S.C., 206 . 



-5«6 Law PaACTinoNBKs, 1, 11. 
•See Intekplkader, 3, 4. 
'See Mandamus, 14. 



-See Slander, 2. 

SmPbactiob, II, 32. 

'See Libel, 5. 

'See Partnbbship, 1, 2. 

-See ARBITRATION, 5. 

'See Bankruptcy, 19. 

'See Error. 

'See Plbadino, 9. 

'See Vice- Admiralty Court. 

.See Patent. 
—See New Trial, 6. 
— See Prohibition, 21. 



COSTS OF ACCUSED PERSON.— /S^c€ Prac- 
tice, 44. 

COSTS OP WITNESSES NOT SUMMONED. 
—See Prohibition, 24. 

COSTS OF SURETIES.— <Sfce Indemnity. 

00UNSEU8 VEES—See Costs, 18. 

OOXTNTIES A'CT, me.— Penalty, 

Action for a penalty recovered hy an informer 
nnder Section 63 of ** The Counties Act, 1876 " 
is not a debt contracted by fraud. 

Semble : A Resident Magistrate has jurisdic- 
tion to try an action for penalties under Section 
63 of ** The Counties Act, 1876." 

Till V, MoROAN, 1 L.R., S.C., 65. 



2 — Obstruction to Flow 

of Storm Water. — Culvert constructed 
previous to 1876. 

The liability of a County Council to keep 
drains in repair extend to injuries caused by the 
overflow of a culvert insulfident to carry off 
storm water, but which was not originally put 
in by the County. It makes no difference that 



Counties Act. 

the Council has assumed control o^er the road 
under which the culvert passes. 

ThbTaieri Countt Council (App.) v. J. G. 
Hall (Resp), 1 L.R., S.C., 360. 



-fi^ee Corporation, 6 
'See Quo Warranto, 



7. 

COVENANT.— " Otoflro Waste Lands Act, 
1866" — "Ota^o Hundreds Begulation 
Acty 1869 " — Covenants Running with the 
Land — Assignee with Notice of the Cove- 
nant, 

A lease, of a pastoral run in the province of 
Otago was issued to P. under the 6^h Section 
of the '* Otago Waste Lands Act, 1866," the 
lessor being, as provided by the Act, Her 
Majesty the Queen. Acting under color of the 
84th Section of the same Act, the Superinten- 
dent took from P., contemporaneously with the 
granting of the lease, a deed by which P. 
covenanted for himself, his executors, adminis- 
trators and assigns, to permit the Superinten- 
dent, his successors in office, and assigns, to 
take, sell, and dispose of (withoat compensation 
to the lessee) a block of 8000 acres of land, out 
of the run leased to P. 

« The Otago Hundreds Begulation Act, 1869," 
became law on the 28th August, 1869, and by 
Section 15 the Waste Lands Board of Otago 
was empowered to give effect to any agreement 
theretofore entered into between the Superin- 
tendent and any pastoral tenant, whereby the 
parties thereto entered mutual covenants, in 
consideration whereof a pastoral lease was issued 
to and accepted by such tenant ; effect to be so 
^ven upon the application of "either the Super- 
intendent or such tenant." 

P.'s lease was assi^^ed to the plaintiff on 7th 
September, 1869, with notice of the deed of 
covenant entered into by P. 

Ihe Superintendent and the Waste Lands 
Board having proceeded to give effect to the 
deed of covenant by selecting and proclaiming 
open for sale a block 7365 acres of land in the 

Elaintiff's run, and an action having been 
roaght to restrain the Superintendent and the 
members of the Waste Lands Board from pro- 
ceeding to enforce the deed of covenant, 

Held, upon demurrer to a plea setting up the 
deed of covenant as an answer to the action : 
(1) That as ^. claimed under a lease from the 
Queen, the covenant entered into by him with 
the the Superintendent did not run with the 
land, as the Superintendent was a stranger to 
the lease. (2) That the plaintiff, as the Assignee 
of P.'s lease, was not bound by the deed of 
covenant, although he purchased with notice of 
it. (3) That the ** Otago Hundreds Regulation 
Act, 1669," S. 15, only validated the covenanto 
as between the immediate parties to them. 

McKbllar v. Magandrsw, Supt, Mac, 748, 
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DIGEin' OF OASES 



Oovenani. 

2^ote. — ^The Acts above-mentioned have been 
repealed. 

2 Joint and Several — Sale of 

buaineaa — Restraint of Trade. 

An agreement contained a covenant by the 
defendants, in which they separately and res- 
pectively agreed with one J.A.H. " that they, 
nor any of them, will not at any time before the 
2nd March, 1883, either solely or jointly with, 
or as agents, Ac. , carry on, or be concerned or 
interested in" a certain trade or business 
within certain limits. One of the contracting 
parties having committed a breach, 

Seld : That under this covenant the oontraot- 
ing parties were jointly and severally liable for 
the joint or separate acts or defaults of each 
other, and that tne covenant was not in restraint 
of trade. 

Hablky V, Strike and Anothbr, 2 J. R. , 
l^.S., S.C, 144. 



See Injunction, 3. 

-See TBT7STEE, 6. . 

•See Lessor and Lessee, L 



-See Lease. 

-See Contract, 9. 



0«^V£NANTS, IMPLIED.— i^c« Convetanc- 

INO, 8. 

See Vendor and Pfrchasbr, 2. 



COVENANTS, INDEPENDENT.— -Scf Land- 
lord and Tenant, 2. 

OOVEETUEB.— i^ee Husband and Wife. 
OBIM. OON.— 'S'e^ Evidence, 3. 

CRIMINAL LAW. —Pleading— Certainty— 
Offences under " Debtors and Creditors 
Act, 1862," Sec. 42, Sabsec. 7. 

An indictment for fraudulently falsifying or 
altering trade books under *' The Debtors and 
Creditors Act, 1862," Section 42, Subsection 
7t although it followed the words of the Statute, 
was held bad, even after verdict, for uncer- 
tainty, because it specified neither the book nor 
document, nor the act of falsificatiou or altera- 
tion. 

Simpson v, Regina (in error), 1 C.A., 299. 



1883." 



See ** Bankruptcy Act, 



2 Pfeading — ** Bankruptcy 

Jet, 1867," S.8. 302 (Sub-sec. 4), 60, 67, 
1 12— Fraudulent Omission of Property in 
Statement. 

An indictment which stated the filing of a 
petition by a bankrupt, and an adjudication, and 
that before the filing of the petition he filed his 



Oriminal Law. 

statement of affairs, that he was possessed of 
certain property, and that he unlawfully omitted 
it, with intent to defraud, was held good. Sec- 
tion 302 applies to any of the statements re- 
quired under Sections 50, 67, and 112 ; and the 
offence is complete before the final ezamiQatioo. 
although the statements may be amended up to 
that time. 

Earnshaw V, Rboina (in error), 1 C.A., 381. 



3 Criminal Pleading — 

"Feloniously*'—*' Offences Against Persons 
Act, 1867," S.s. 16 and 17, 

The indictment charged the prisoner in the 
first count with '* feloniously," unlawfully, and 
maliciously woundinc; E.B. ; and in another 
count, with " feloniously " inflicting grievous 
bodily harm on KB. The jury found a general 
verdict of ** guilty." 

Sdd: That the counts were not good for 
felony under Section 15 of "The Offences 
Against the Person Act, 1867," and the jury had 
fouod that the acts were done feloniously. It 
was not competent for the Judge to amend the 
indictment by striking out the word "felo- 
niously" as surplusage. Distinguishing ScofieUTs 
case (2 East P.C, 1023), Holme's case (Cro. 
Car, 376 ; Hale P.C, 172), and Wesibeer's case 
(2 Strange, 1133). 

Reoina v. Bennett, 1 C. A. 386. 



4 — Forgery —Mining Shares 

Transfer — ** Joint Stocls Companies Act, 
1860." 

An indictment for forging and uttering a 
transfer of bhares in a Joint Stock Mining Com- 
pany is not supported by production of a blank 
transfer in the form given by ** The Joint Stock 
Companies Act, 1860," but not containinqr the 
names of the transferee, althoneh in practice 
such documents had been nsuaUy taken and 
acted upon as transfers. 

Regina v. David Gborob Smale, 2 C.A., 22. 

^0^.— *'The Joint Stock Companies Act, 
1830," has been repealed by ** The Companiea 
Act, 1882." 



5 Error— Venue — " Court 

of Appeal Act, 1862," S.s. 36 and 74— 
" Lord OampbeU's Act," 14 and 15 rtct., 
C. 100, S.S. 23, 24, and 25. 

The 36th and 74th Sections of " The Court of 
Appeal Act, 1862," which provide that error 
will lie in respect of any ground for which error 
would hftve lain in England on tiie 14th 
January, 1840, are not to 1^ construed literally 
so as to include grounds of error which had been 
removed by legislation in Nqw Zealand between 
that day and the passing ^the Act. There- 
fore an objection to the venWin an indictment, 
oared by the 14 and 15 Vie, C. 100, S.s. 23, 
24, and 25 (adopted by *' The English Acts 



\.» 



M i 



./\ 






^ ^4^^t^''(flf^^ r. '^^ ."^r^t/c-U^t^t^ ^KM^C'^:^ .l^^.'^^'jO^ 



>'^^ \\^ 






\^j.jk^* 



'^\vA^ 



/VtOC^^^^e^^^^^^^ . i^ixU^ ^\\^ tC2(*%^-^^ ;. 






>9l ^*^V 





K ^ ^ Uf^X/ V 



\\ r» 



* « 



rcf- 







• -%> 






At 



6k.-'-^LA^.><Mtj«^^^/-. ^^ui/c-tfc^^-M/c fn^fLc^<.kAo Crx 







WlLKl^^y v.^iT.--PartnerBhip^Beti^^ of Parlmer by mutual consent 
/ /i^<>^olenes8---A<^trtg as manager 0/ timilar hminesa .. ^^^'^^ 



342 




^C< /a^^ ^€4. <^y J^ / ^^^ 7. 



^/^-Cm^,^^ 






\.- " ^ 



/ f 



P /^y-^ y i &- f^o^C^c. a^'J 



0<' 



/4 Rboina 17. Gbippin. — CrimtrkxZ Law; — Larceny— RestiUUion .. 
/O. Rbgina 17. YouNQBB.- Criminal Law—Larceny^ReatUutum 



81 
S3 



* t 



(lUi^ 



.J cLa^. 



^aofeia, tA. ^y . , ^ 



./a'^ 



/^;. 



'/ij 









V^H»^ >i X^x^^ 






•^r^N N-^Vi ^i-^jF^ 






^^ 0?\ \^ ^v^Ai, j^^ 



A>^ 



V 



\ 



A 



.A,V. i, nA , 






V •» ' 



• I ^ »^ * 



*.# 












V'*v%>v 



Vxi^ 



^ SO^^ T 



\ 



ft 



*. \ 



^^ * V, ».KV. « . fc* \^ J| 






^ •%' 



* ,V'»t - N^* \ • 'vvv« 



V . 



•>. -r » > 



♦ . ^ 



f * I - 0'^'* 



NEW ZEALAND. 



66 



Oriminal Law. 

Act, 1840 ") was held not to be » ground for 
error. 

Reoina V, John Elwino, 2 C.A., 27. 

2^ote. — See " Criminal Law Amendment Act, 
1872." " The Conrt of Appeal Act, 1862,** has 
been repealed. 

6- 



-Perjury — Form — Autho- 



rity to Administer Oath, 

An indictment for penary alleged that the 
defendant came before C.M., a Justice of the 
Peace, asBigoed to keep the peace, and hear and 
determine felonies, trespasses, &c., and took his 
oath that he would tell the truth, &c., and then 
before the said C. M., on the hearing of a certain 
information laid by him against one F.M„ 
falsely, &c., swore, &c., 

ffeld : Bad for not sufficiently averring that 
the Justice had authority to administer the oath, 
as it did not show that the hearing was of an 
information for an indictable offence, or that the 
Justice was acting within his jurisdiction. 

Rbgina v. Charlies Andkrton, 2 C. A., 36. 
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7 ■ ■ Perjury — Form — 

Materiality — Authority to Administer 
Oath. 

An indictment for perjury stated that the de- 
fendant produced an information before a 
Justioe of the Peace, and being sworn to the 
truth of the matter contained therein, falsely, 
&c., deposed and gave informatioa in writing 
that J. M. did feloaiously shoot at him with in- 
tent to mur4er him ; the indictment setting out 
the infer in ation. 

MM : (1) That it was not necessary to aver 
that the matter sworn to was material ; and (2) 
that it sufficiently appeared that the Justice 
had aathority to admmister the oath. 

Rboina V, Andrew MoGboch, 2 C^A., 38. 



8 



BurglarUyasly Breaking 

and Entering a Warehouse, 

An indictment charged the accused with 
having feloniously and burglariously broken and 
entered a warehouse, with intent feloniously and 
burglariously to steal. The jury found him 
guilty of feloniously breaking and entering a 
warehouse with intent feloniously to steal. 

Held : That a conviction on this finding might 
be sustained. • 

Rbgina V, Cass, 3 C.A., 63. 



9 Stealing and receiving 

Ooods, **so feloniously stolen as a/ore' 
said '* — Acquittal of Stealing, and ConviC' 
tionfor Receiving, 

An indictment charged D. with stealing goods 
and H. with receiving the soods ** so aa afore- 
said feloniously stolen,** well knowing them to 
have been feloniously stolen. The Jury ac- 
quitted B. of the theft, and found H. guilty of 
receiving. ^ 

Held : That the conviction was good. 

BioiNA V, Dbb and Hxnnssst, 8 C.A., 58. 



10 



— ^— — Forcible Entry — Lessor 

Expelling Lessee by Force — On Covenant 
Broken — Amount of Force — Breach oj 
Peace, 

A person who takes possession of premises on 
which he has a right of re-entry for covenant 
broken, Ib not entitled to use such force as 
amounts to a breach of the peace, but is liable 
to an indictment for forcible entry at common 
law if he does so. When a lessor of a house, in 
exercin of his right of re-entry after a failure 
in the payment of rent for 21 days, assembled 
such a number of persons as would have 
rendered resistance unavailing, and proceeded 
to break open the door of the house and eject 
the occupant, who was the assignee of the 
lessee. 

Held : That the violence used and the 
demonstration of force were sufficient to 
amount to a breach of the peace, and to make 
the lessor liable to an indictment. 

Bboina V, Spknoir and Mayo, 3 C.A., 117 ; 
1 J.B., N.S., C.A., 24. 



11 — Perjury — JuriscUetion — 

Oompetency to Administer Oath — Form of 
Oath — Besident Magistrate — Extended 
Jurisdiction — Abandoning Excess, 

An indictment which averred that a certain 
suit pending before G.L.M , a Besident Magis- 
trate, for the recovery of £100, came on to be 
heard by G.L.M , as Besident Magistrate, and 
upon the hearing M. appeared as a witness and 
was s^om before the said G.L.M., as being 
such Besident Magistrate, the said O.Llif 
having due and competent authority, ko,, was 

Held not to be bad for not averring that the 
Magistrate had the extended jurisdiction up to 
£100. 

The form of oath set out in the indictment 
was not proved in its precise terms, two wit- 
nesses giving evidence of forms slishtly dif- 
fering ; but as they were substantially to the 
same ^ect as the oath alleged, 

Held I That the variance was immaterial. 

It appeared that the suit in the Besident 
Magistrate's Court was for £100 on a plaint 
founded on a promissory note payable with in- 
terest, and alleging £117 to be due, but ad- 
mitting a payment) and abandoning the residue 
of £17 and claiming £100 ; but it was contended 
that it appeared on the face of the plaint that a 
larger sum was due for interest than was cal- 
culated, and therefore that there was not a 
sufficient abandonment to give the Besident 
Magistrate jurisdiction under '*The Besident 
Magistrates Act, 1867,** S. 23. 

Held : That the abandonment was sufficient. 

Bboina v, MoNiooL, 3 C.A., 223, 1 J.B., 
N.S., C.A., 54. 
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Perjury — Jurisdiction — 

Information /or Larceny — Summary con- 
viction — Form of Information, 

An information was laid in the form of an 
information for an indictable offence, charging a 
person with larceny, without alleging whose 
property the goods were. A Resident Magis- 
trate treated the case summarily under Section 
83 of <*The Justices of the Peace Act, 1866," 
and acquitted the prisoner. £. was convicted 
on an indictment for perjury at the hearing and. 
determining of the case. 

Held : That defects in the information did not 
affect the jurisdiction of the Magistrate. 

Reoina v. Evans, 3 C.A., 312 ; 2 J.B., N.S., 
C.A., 41. 



l^ 



« Robbery and Wounding 

— Verdict Untawfvl Wounding — Plea 
autrefois Convict— Evidence of Identity of 
Offences— Conviction for separate Larceny 
— Improper Verdict — Sending Jury back 
to Be- consider. 

Two persons were indicted for assaulting and 
putting the prosecutor in bodily fear, and 
Btealiog money from his per800> and immediately 
afterwards feloniously wounding him. 

One of the prisoners pleaded autrefois convict, 
and evidence was given that he had been sum- 
marily convicted before two Justices of stealing 
a dice box, which it appeared was stolen from 
the prosecutor on the same night and in the same 
room when aud where the assault and robbery 
took place. 

Held : That the Judge was right in directing 
the jury that there was no evidence of the 
identity of the oflhnoes to go to them on the 
plea. 

The jury returned a verdict of assault, but 
the Judge sent them back to re-consider it. 

Ileid : That he was right in doing so, and in 
directing the jury that they could tind the pri- 
soners guilty of an assault with intent to rob, 
or stealing from the person, or an unlawful 
wounding (under 14 and 15 Vict. U. 19 S. 5), 
but not of a common assault. 

Held, also : That there being evidence that 
both prisoners took part in the transaction, 
although the evidence of wounding was stronger 
against one prisoner than the other, yet both 
might be found guilty of unlawfully wounding 
upon the mdictment. 



Regina v. Williams and Ferguson, 3 C.A., 
370; 2J.R.,N.S., C.A., 42. 



14- 



to commit Felony. 



■Grand Jury — Attempt 



A Grand Jury does not possess the power con- 
ferred on petty juries by the Imperial Act, 14 
and 15 Vic, C. 100, Section 9 (adopted by 
« The Englifeh Acts Act» 1854 "), to find a true 



Criminal Law, 

bill for an at^mpt to commit felony on an in- 
dictment for a felony. 

Qegina V, Friedlander, 2 J.B., N.S., S.C«, 
192. 



15— Enquiry into Wrecbs 

Act, lS69—Pcrjun/ — Interested Justice — 
Court not Legally Constituted, 

At an enquiry into the wreck of a vessel, 
under *• The Enquiry into Wrecks Act, 1869," 
the principal officer of Customs, whose duty it 
is under the Act to initiate the proceedings, pre- 
sided in his capacity as a Resident Maijgistrate, 
two Justices of the Peace sitting with him. 
The prisoner gave evidence at the eaqairy, and 
was afterward indicted for perjury. On motion 
in arrest of judgment. 

Held: That the tribunal waa not legally 
constituted, because the prosecutor formed pari 
of it ; and the incompetency of one part of the 
tribunal invalidates the whole. Judgment 
arrested. 

Rrgina v. Calm an, 2 J.R, K.S., S.G., 261. 

Note. — ** The Inquiry into Wrecte Act. 
1869," has been r^eaied by " The Shipping and 
Seamen Act, 1877." 



15 ^ Shooting with Intent — 

Unnecessary Averment — ** Offences c^ainst 
the Person Act, 1867," Sec, 15. 

The prisoner was indicted for shooting with 
intent to do grievous bodily harm, and the in- 
dictment alleged the offence to hate been com- 
mitted with '*a certain revolver then leaded 
with gunpowder and divers leaden bullets.'' 
The jury found the prisoner "guilty of shooting 
at the prosecutor with some sort of firearm, with 
intent to do him grievous bodily harm, but it 
was not proved to nave been loaded with leaden 
buUets." 

Held : That as the Statute defined the offence 
simply as shooting at auy person with intent, it 
was nut necedsary to specify the weapon and 
the loading ; and that the prosecution was not 
bound to prove an unnecessary averment. 



Reoina V. Bell, 4 J.R., N.S., C.A., 42. 



17 



Beceiving — Husband 

gnd Wife, 

M. and his wife were indicted, along with S., 
for robbery and receiving. The prosecutor gave 
evidence against M. and S., and M.'s daughter 
swore that her father was in another room when 
S. committed the robbery and gave M.'s wife 
money which he had stolen. The jury con- 
victed M. and S. of robbery and M. *s wife of 
receiving. 

Held : That the verdict is inconsistent, and 
that M. having taken part in the transaction, 
there was no evidence against his wife to rebut 
the presumption of coercion. 

Regina v, Sarah M^Shane, 3 G.A., 314. 
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18 



j^raan — Intent to Injure 

or Drfraud — ** Malicious Injury to Pro- 
perty Actf 1867 " — Policy of Insurance — 
Transfer of Policy — Approval of Direc- 
tors, 

A priBoner may be convicted of attempting 
to bum his own or his wife'a house with intent 
to injure or defraud, although in conseqaenoe of 
a transfer of a policy of insurance effected upon 
the house not having bwn approved by the 
directors of the insurance company, in accord- 
ance with a condition contained in tht policy, 
the company may not have been liable under it. 



Rboinav. Waldbrmann, 1 LhR., C.A., 141. 



19 



■ Conspira/iy — Infant un- 
der eight years of age— Capacity to Con- 
spire — Presumption of Innocence — Parent 
and Child, 

The question as to the capacity of a child 
eight years old to conspire ought to be left to 
the jury ; but the presiding Judge ought to 
direct the jury that they can only convict upon 
strong and pregnant evidence that the child 
was acquainted with the nature and consequences 
of the offence charged. The evidence of the 
capacity of a child between seven and fourteen 
^ears old to commit a crime should be stronger 
in the inverse ratio of the child's.age. The fact 
.of a. child eight years old having committed 
perjury is not conclusive evidence that the per- 

Ery was committed as part of a conspiracy, 
was convicted upon the evidence of A., a 
child between seven and eight years old, of the 
offence of rape. A. and her father were then 
incficted for conspiring together to accMe L. of 
the crime. No direct evidence was offered of 
A.'s capacity to understand the nature of a coa- 
spirao^, bat her age, the notes of her evidence on 
tne trial of L., and the evidence of another 
child who swore that A. had subsequently ad- 
mitted L.'s innocence to her, were relied on as a 
proof of capacity. The Judge left it to the 
jury to say whether A. was of capacity to con- 
spire. 

Held : That this evidence was not sufficiently 
strong and presnant to rebut the presumption of 
innocence, and that the J udge ought to have 
directed an acquittal. • 



RsoiNA V. Adams, 1 L.R., C.A., 811. 



20- 



— — Entering Verdict — 

Amendment — Rrference to Judge^» Notes 
— Becalling Jury. 

Where a verdict has been wrongly entered up 
it cannot be amended after the conclusion of 
the trial upon the Judge's recollection, but it 
calf be amended if he have a note or document 
upon the point in regard to which the amend- 
ment is required. At the trial of a prisoner on 
an indictment charging in separate counts 
burfflary and larceny, the former charge was 
withdrawn. The jury xetumed a general ver- 
dict of "gnilty," whion was entered up. 



Criminal Lata, 

Held : That as the Judge had a note of the 
with<irawal of the count for burglary, he could 
subsequently Order the entry of the verdict to 
be amended by adding the words " of larceny.*' 

Quwre : Whether after a jury in a trial for 
felony has been discharged it can be recalled for 
the purpose of explaining its verdict. 



Rkqina v. O'Connor, 1 L.R., C.A., 274. 



21 



— Indictment — ** Fraud- 

• vlent Debtors Act, 1875," Section 2, Sub- 
section 6 — Concealment qf Property — 
Conviction— '' Debtors and Vreditors Act, 
1876 "—Material Omission in Statement 
qf Assets, 

■ Ad indictment under Sub-section 6 of Section 
2 of the "Fraudulent Debtors Act, 1875," for 
omitting to specify property in a statement of 
assets med under the ** Debtors and Creditors 
Act, 1876," which neither avers the materiality 
of the omission, nor shows on its face that they 
must have been material, is bad. 



Reotna V, Vale, 1 Ii.R., C.A., 154. 



22 



t 



Perjury—Resident Ma- 

istrate's Court— Proof of Jurisdiction- 
plaint Book, 

Held (by Johnston, acting O.J., and Gillies, 
J. ; Williams, J., ditbitante) : That on a trial 
for perjury, committed by a i)laintiff in the 
Resident Magistrate's Court, it is necessary in 
order to prove the jurisdiction of the Court that 
the Plaint Book should be put in evidence. 

Smble, per Williams, J. : That proof of the 
Plaint Note, and the summons would be 
sufficient proof of the institution of the pro- 
ceedings. • 

Regina v. Pltnh, 3 L.R., O.A,, 28. 
23 



Forgery — Telegram — 

Request for Payment of Money, 

A forged telegram lodged at a telegraph office 
with the fraudulent intention of obtaining 
money from the person to whom it was addressed, 
is a request for payment of money within the 
meaning of the '• Forgery Act, 1867," although 
the document actually forged was not, nor was 
it intended to be, delivered to the person to 
^hom the message was sent. 

Regina v. Rees, 3 L.R., C.A., 32. 



24 Larceny — Admissa- 

biiity of Evidence— Previous Coninctions 
Circumstantiml Evidence, 

On a trial for larceny evidence that the pri- 
soner has been previously convicted of a similar 
offence is admissible. Evidence that a prisoner 
had been formerly convicted of larceny, that he 
knew the premises from which some sovereigns 
were stolen, and was seen there two days before i 
that immediately before the robbery he was out 
of employment, had no means, and was in deut, 
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and immediately after paid his debts with gold, 
aod was arrested with sovereigns on him, is 
bufficient evidence to support a conviction for 
larceny from a dwelling-house. 

BioiNA V, FowLBR, 3 Ij.B., G.A., 64. 
25- 



AnauU — Connection 

bar to Civil Action — Civil Proceedings — 
" Justices of the Peace Act, 1882,'* Secii^m 
187. 

A person upon whom an assault has been com- 
mitted is not barred from brinipng the civil 
action for damages, though the offender is 
arrested by the police and tried and imprisoned 
for the offence, if the plaintiff lays no informa- 
tion and does not authorise one to be laid on his 
behalf for the assault. 

Wilson (App.) v, Wilson (Resp.) 3 L.R., 
S.C.| 51. 



26- 



** Justices qf the Peace 

Act, 1882," Sectvm m— Perjury ^Evi- 
dence — Witness — DefendoaU examined as 
Witness — Examination and Crossexa- 
mination. 

Perjury cannot be assigned upon answers 
ffiven to questions put in cross-ezamioatioD by 
the prosecutor, wnen a defendant has been 
tendered to give evidence under the 80th Sec- 
tion of the '* Justices of the Peace Act, 1882," 
but a defendant so tendered as a witness may 
be examined by his own counseL 

BXGINA V. SCANLON, 2 UR., C.A., 245. . 



27 _— Perjury — * * Stamp A ct, 

1882," Schedule Z— Contractor Agreemmt 
— Letter qf Authority with Offer Unac- 
cepted, 

A letter to an agent placing property in his 
hands for sale on certain terms, unaccepted 
either verbally or in writing, is not a contract 
or agreement, and does not require to be 
stamped under the provisions of the "Stamp 
Act, 1882." Hudspeth v. Yamold (9 C.B. 
626 ; 19 L. J., C.P., 321) foUowed. 

Begina v. Gutlkr, 2 L.R., G. A., 287. 



28 



Forcible Eiitry — Pos- 
session of Premises — Oivner— /Servant — 
Lodgers, 

On the trial of an indictment at common law 
for forcible entry, possession of the premises 
must be proved as laid. The posaeasion of a 
lodging-bouse is in the lodging- house keeper, 
and tijerefore it is not sumcient to support a 
conviction for such an offetice to allege the 
potfseseion of the premises to te in the Imigers, 
together with the lodging-house keeper's 
servant. 

Qucere : Whether it is sufScient to lay the 
possession in the servant alone. The defendants 
and other men lodged on the premises of a per- 
son who was not living there, but which were 
held for him by his set vant. The defendants 
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left the building and, from outside, cut it down, 
the other lodgers and the servant being inside. 
On the trial of the defendants for forcible entry 
at common law, the possession of the premises 
was laid in the lodgers who remained inside 
and the servant, and the defendants were con- 
victed. 

Held: That the legal possession of the 
premises was in the owner, and that as it 
was not proved as laid, the conviction could 
not be supported. 

Rboina v. Birch and Othebs, 2 L.R., 
G.A., 300. 

29 " Larceny Act, 1867," 

Sections 102, 111 — Notice of Actionr-r 
Compliance vfith Act — Misdirection, 

In order to entitle a defendant to notice of 
action under Section 111 of the " Larceny Act, 
1867»" he must show a strict compliance with 
the provisions of the Act on his own part. In 
an action for false imprisonment, where the 
defendant had arrested the plaintiff under the 
provisions of Section 102 of the ** Larceny Act, 
1867 1" the Judge should direct the jury to find 
whether the defendant bond fide believed that 
the plaintiff was in the act of committing the 
offence for which he was arrested, and whether 
the plaintiff bad been forthuiHh taken before a 
neigMKmring Justice. A person having made an 
arrest which was found by the jury to be jus- 
tifiable, but who ttiade use of undue violenoe 
after the arrest, is none the less entitled to the 
notice of action required to be given by section 
111 of the "Larceny Act, 1867." Buttery, Ford 
(1 Gr. and Mee. 662 ; 2 L. J., M.G., 100) fol- 
lowed. 

Peddlk v. Stevens, 2 L.B., S.G., 139. 
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Larceny — Felonious 

Tctking-^Property Lost, 

A man who sees a purse containing money 
picked up in a private yard, where it has been 
dropped by its owner, and who, claiming it as 
his own, appropriates it, is guilty of larceny. 

Bamiha Teaomahuta V, Lettch, 2 L.B,, 
S.G., 176. 



31 Construction of Statutes 

-^Conflicting Provisions^** Justices of the 
Peace. Act, 1882," Secti&ns 80, 178, 1^1— 
Summary Conviction — Evidence, 

Section 191 of the *' Justices of the Peace Act, 
1882," giving Jurisdiction to Justices to try 
cases of larceny summarily without the consent 
of the prisoner when the goods stolen exceed £5 
in value, does not take away the right of the 
prisoner under section 178, when the goods do 
not exceed forty shillings in value, to elect 
whether he wishes to have the case dealt with 
summarily or not. 

Qucere : Whether a j^risoner tried under sec- 
tion 191, by which he is punishable only with 
imprisonment, can avail himself of the pro- 
visions of section 80, ubich enables him to give 
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evidence on his own behalf in oases punishable 
by fine or imprisonment (but see '* Justices of 
the Peace Act, 1883 "). 

Rbiche v. Lichtsohstndl, 2 L.R., S.C., 202. 



32 Conviction by Jvstices 

— Objection to Proofs taken qfier Convic- 
tion— ** Licensing Act, 18SI "— Evidence 
of Act being in force in District, 

Where a licensed victualler is convicted of a 
breach of the " Licensing Act, 1881," it is too 
late, after the conviction, to object that no 
evidence has been given that the Act is in force 
in the district in which the defendant resides, 
if as a fact the Act is so in force. 

Fabeb V, Rkoinam, 2 L.B., S.C., 37^ 



See Labceny, 7. 



See Pbactice, 37, 24. 
-See EviDENOE and Ap- 



peals FBOM Justices. 

CROWN GRANT.— Foi^ <yr VoidMe-^Soire 
Facias. 

A grant from the Crown void ex facie may be 
impeached in any proceeding in which ^ its 
validity comes directly or collaterally into 
question. But a grant, good on its face, cannot 
be defeated by showing that it was obtained by 
fraud, or that it is voidable on other grounds, 
unless in a proceeding taken to procure its 
repeal, e,g., by scire facias, 

Gbbbn v. Spbnoeb and Anothbb, Mac. 628. 



Native TitUr— Jurisdiction — 



Procecfure— Scire Facias. 

The right of extinguishine the Native title to 
land is exclusively in the Crown. . The Court 
has no jurisdiction to avoid a Crown grant for 
matter not appearing on the face, except 
perhaps in a proceeding by scire facias or other- 
wise, on the prosecution of the Crown itself. 

The issue of a Crown grant is conclusive in all 
Courts against any Native person asserting that 
the land therein comprised was never duly 
ceded. 

Wi Pabata v. Bishop op Wellington, 3 
J.R.} N.O., S.C., 72. 

CROWN LANDS. — Reserves — Governor's 
Power — Scire facias — Stijfficiency of De- 
claratio7i — Roycd Instructions 1846 and 
1860. 

A declaration on a scire facias to repeal a 
Crown grant of land in Dunedin, on the ground 
that the Governor had previously re8er\ed the 
land for the use of certain natives who were in 
the habit of visiting Dunedin, was held bad on 
the ground that, even if the case came under 
the operation of the Royal Instructions of 1846 
and tiie Royal Instructious of February, 1850, 
the declaration ought to have averred (which it 
did not) that the reserve was made by the 



Crown 



^^U^Jq^ttyi^ 



Governor with the advice of the Executive 
CounciL 

Sefnble : That such a reservation, if properly 
made, would have been within the meaning of 
the 17th sec. of C. 13, of the Instructions of 
1846. 

Regina v. Macandbew, Supt, &c. (in error), 
10. A., 172. 

'Ac(io7i against Crown by 



Sutrject— Commissioner of Crown Lands — 
" Crown Lands Act, 1862," S.S. 8 and 11 
— Contract for Sale of Land — Mistake in 
Quantity — Specific relitf. 

A Commissioner of Crown Lands is not liable 
to be sued under "The Crown Lands Act, 
1862," or any other Act, for specific relief in 
respect of a mistake of quantities made in con- 
tract of sale of Crown lands under the Act. 

The Legislature not having ffiven the subject 
a right of action against Her Majesty in express 
terms, the Crown is not liable to be sued hnder 
the Act. 

PowDBELL V. Sealy, 2 C.A., 304, IJ.R., 174. 

^ote.—" The Crown Lands Act, 1862" has 
been repealed. 



■See also the cases collected 



under Waste Lands. 

CROWN REDRESS ACT, 1871. —-Dwcrciion of 
Oovemor. 

Under the ** Crown Redress Act, 1871," Sec. 
2, the Governor has a discretion, and the statute 
does not impose a statutory duty upon him. 

Reoina v. Sib James Febgusson, 2 J.R, 20. 

Note. — The ClSourt of Appeal refused to make 
any order for a mandamus, on the ground that 
it would be brutum fulmen, and could not be 
enforced against the Governor. 

2 Contract by Gover- 
nor — Agency — A doptiofi of Irregular Con* 
tract — Plea of Set-off by Crown—Immi- 
gration, <fcc.. Acts, 1870-1. 

Petition to the Crown under **The Crown 
Redress Act, 1871," for payment of monies due 
on a contract for the construction of a railway 
in New Zealand made by the Governor in the 
name of the Queeu. There were three pleas. 
The second alleged an agreed set-off exceeding 
the amount of the claim, the agreement upon 
which such right of set-off was founded being 
made between the Governor of New Zealand 
for and on behalf of the Colony by J. E. Feather- 
stou, the Agent-General of New Zealand, of the 
one part, and the suppliants of the other part. 
The third plea was one of set-off. On demurrer 
to the pleas, 

Held: (1) Per totam curiam, that even if the 
contract was void or voidable on account of the 
Act of 1871 not having been complied with, the 
Crown could take advantage of it, as it had 
been adopted and acted upon, and the sup- 
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Crown Redress Act, 1871. 

fliants had had the advantage of it. (2) Per 
'rendergaat, G. J., That the contract was good 
in fonn, the provisions of the Act of 1871 being 
merely directory ; and semble, that the Act was 
substantially complied with — " for and on be- 
half of the Colony meaning '* for and on behalf 
of Her Majesty in New Zealand." (3) Per 
Gillies, J.: That the contract was ori^nally 
void. (4) Per Williams, J. : That it was incom- 

Slete. (5) Per totam curiam : That "The 
rown Redress Act, 1871," not giving the 
Crown a right to plead set-off, as is given to it 
in Eneland by the 24 and 25 Vict., C. 34, S. 7 ; 
and we set-off Acts of Geo. II. not applying 
to the Crown, the Queen cannot plead a set off 
in the Colony. WiUiams, J., doubtful as to the 
latter point. 

Bboodev Brothrbs V, The Quern, 3 C.A., 
201, 1 J.R., N.S., C.A., 69. 

Note,—'* The Crown Redress Act, 1871," 
has been repealed by "Crown Grants Act, 1882." 



-See Petition of 



Bight. 

CROWN RIGHTS. -flfee Escheat. 

See Seashore. 

CROWN SUITS ACT, ISSl.—See Nboligence, 
2,3. 

CROWN TITJM.— Native Land— Right qf 
Occupation— Treaty qf WaUangi—Acta qf 
State, 

The title of the Crown to t(he territory of New 
Zealand was acquired, jure gentium, by dis- 
oovery and priority of occupation, the territory 
being inhabited only b^ savages. The Treaty 
of Waitangi, so far as it purported to cede the 
Sovereignty of these Islands, was a nullity. 
But when the Crown acquired by occupation 
the exclusive right of extinguishing the Native 
title, it assumed the correlative duty of secur- 




treaty obligati 
fore, with the discharge of which no other 
power in the State can pretend to interfere. 
Transactions with the Natives for the cessation 
of their title to the Crown are acts of State, and 
cannot be examined in any Court. 

Wi Parata v. Bishop of Wellington, 3 
J.K. N.S., S.C., 72. 

See Native Reserves. 



CUMULATIVE PENALTY.— -Srec Penalty. 

CUSTOMS LAWS.— "CtwtowM Laws Con- 
solidation Act, 1882," S.S. 2, 191 et seq, 
201— Forei^ Ship, 

The words " foreign ship" in section 201 of 
the " Customs Laws Consolidation Act. 1882," 
means a ship not belonflnng wholly or in part to 
British subjects, and a British ship coming from 
parts beyond the Colony is not a foreign ship 



Customs Laws. 

within that section. The general heading pre- 
ceding section 191, " Restrictions on ^mall 
Craft," applies only to some of the following 
sections, and not to section 201. 

Stone, agent for Ellis v. Commissioner of 
Customs, 2 LR., C.A., 90. 

CUSTOMS OFFICER.— *Sfec False Imprison- 
ment, 1. 

OY T'R'EB'— Education Trust — Trantfer qf 
Rights— Cy Prta Doctrine— -Parties to 
Suit 

Testator bequeathed the residue of his estate 
upon trust to pay the annual proceeds in equal 
moieties to his wife and sister during their 
lives, with benefit of survivorship, and after 
their deaths upon trust to convey to the Trus- 
tees, &c., of any public institution or institu- 
tions which might then be established in Wan- 
ganui, under the sanction and authority of the 
Wellington Provincial Government, for educa- 
tional purposes, the property so transferred to 
be appropriated to the education of children of 
European descent *'inany such institution as 
aforesaid." At the date of the death of the 
testator's sister, who survived his widow, there 
existed a school at Wanganui established under 
a Provincial Ordinance, and managed by a Com- 
mittee annually elected. An Educational 
Ordinance had previously been passed, but the 
bulk of its provisions, including the second sec- 
tion relating to the repeal of former Ordinances, 
did not come into operation until eight months 
after the widow's death. By this Ordinance 
the School Committee was abolished, and the 
entire management of education throughout 
the province vested in a Board (the plaintiffs). 
The Ordinance did not provide for the transfer 
to or the vestiug in the Board of properties or 
rights vested in or belonging to School Com- 
zmttees under the repealed Ordinance. The 
plaintiffs commenced a suit a^inst the defen- 
dant Harrison, as the survivmg executor and 
trustee, for administration of the estate, where- 
upon the Court ordered the heir-at-law to be 
made a defendant, and the prayer in the 
declaration amended by praying for the estab- 
lishment of the will, &c. A special case was 
also ordered to be prepared, in order that the 
trusts and interests of all persons concerned 
might be ascertained. The heir-at-law then 
appeared and demurred to the declaration. 

Held : That for the purposes of the demurrer 
it might be assumed that there was a general in- 
tention of charity, and the Court would ex- 
ecote it cy pres ; but that the plaintiffs did not 
represent in law either the trustees (the School 
Committee) or the cestm que trusts, and there- 
fore had no title to maintain the suit ; and that 
a new suit must be commenced, to which the 
Attorney-General must be a party. 

Wellington Education Board v. Harbi- 
son and Another, 1 J.R., N.S., S.C., 66. 
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Cy Pres. 



2- 



•Trust for EduccUion^FaUure of 



Trust. 

A Maori tribe gave land to a church in trust 
for the eBtablishment and maintenance of a 
school for the education of their children at a 
certain place. The trnat was not executed for 
90 ycAFS, and in tha meanwhile the tribe was 
dispersed and greatly diminished in number ; 
the execution of the trust being no longer 
desired by the survivors, on the ground that it 
would be useless for their purposes. 

Held: (I) That the doctrine of cy pres woul* 
apply. (2) That the land would not in an^ 
case revert to the surviving donors, but to th^ 
Crown. 

Wt Parata v. Bishop of Wbllinoton, 3 
J.R,N.S., S.C., 72. 



See Will, 8. 



DAMAGES.— i^oM and Expense incurred 
after Contract Entered into, but in Antici- 
pation qf its per/omumce. 

The plaintiff resided at Knapdale Station, 
about 45 miles from InvercargilL The agents 
of the plaintiff and defendant entered into an 
agreement at InvercargiH for the carriage of 
1000 sheep from Bluff Harbour to Hokitika in a 
steamship of the defendant's. By the terms of 
the agreement the sheep were to be taken on 
board the defendant's steamer at the Bluff on or 
about the 29th May, 1866, but she did not 
arrive there until the 19th June. The plaintiffs 
sheep were driven down from Knapdale Station 
to the Bluff and kept there for some time, when, 
as the steamer did not arrive, some of them 
were sold and the others driven back to the 
plaintiff's station. 

Held : That the plaintiff was entitled to re- 
cover as damages for the defendant's breach of 
contract all reasonable expenses incurred in 
driving the sheep from Knapdale Station to the 
Bluff, in maintaining them there, and drivina 
them back to the station, as well as the loss and 
depreciation in the value of the she^p occasioned 

thereby. 

MoNab v. McMbckan, Mac. 445. 



—Action for non-delivery of Bills. 



Where on the sale of a station and stock for 
the sum of £6500, of which £2500 was to be 
paid in cash, and the remainder by bills of ex- 
change at one, two, and three years' date, with 
interest added at the rate of 10 per cent, per 
annum, and the purchaser paid the £2500, but 
refused to give the bills ; 

Held : In an action by the vendor to recover 
damages for the non-delivery of the bills, that 
he was entitled to recover from the purchaser 
the full amount of the bills not delivered (£4«00) 
with interest at the rate of 10 per cent, down 
to the time of the verdict. 

Stafpord v. Chalmers ahd Anothbe, Mac. 
529. 



Damages, 

3 -^Prospective Damages. 

It is a proper direction in an action for 
damages to land by the fouling of a stream to 
direct the jury to assess damage arising subse- 
quent to the commencement of the action, as 
the effect of acts done before that time. Such 
prospective damages are recoverable although 
the lease of the plaintiff has expired before the 
trial, where, being a lease from the Crown, it 
contains a covenant to renew, and a purchasing 
clause. 

COSTELLO V. O'DONNELL, 1 L.B., C.A., 105. 



4 Breach qf Contract for Sale of 

Pastoral Bun— Measure of Damages. 

The true measure of damages in breach of 
contract for the sale of a run hdd under pastoral 
license is the same as in the case of the sale of 
a chattel, and the jury may give substantial 
damages. 

Slack and Another v. Lockhart, 1 J.R., 
App. 1. 



•See Contract, 25. 



-See Corporation, 9. 
-See Xeoliqence, 5. 



DAMAGES LESS THAN 40s. —^cc Pleading, 
9. 

DAMAGE* — Bemoteness of. 

Where a contractor, in carrying out a work 
authorised by law, lays a line of rails and runs 
a train, which is not authorised or necessary 
for carrying out the work, he is liable to the 
lessee of an adjacent toll-^ate for damages 
suffered throuj^h the diminution of traffic on the 
road caused by such acts of the contractor. 
Fi-itz V. Hobson (49 L.J., Ch. 321 ; 14 Ch. Div. 
542 ; 42 L. T. R. 225) followed. Mayor of 
Kaiapoi v. Besunck (1 N.Z. App. Cas. 192) dis- 
tinguished. 

Madtgan v. Saunders, 2 L.R., S.C., 209. 



-See Principal anb Agent, 15. 



See Landlord and Tenant, 14, 15. 

DAMAGE RESULTING FEtOM FRAUDU- 
LENT REPRESENTATIONS. — See 
Pleading, 24. /, 

DEBTORS AND CREDITORS 
ACT, 1862 



Bankruptcy. 



DEBTORS AND CREDITORS I See 

ACT, 1875 

DEBTORS AND CREDITORS 
ACT, 1876 

DEBTORS' EXPENSES. — Set Judgment 
Summons, 1. 
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DIGBST OF OASBS 



DEOBIT. —A mendment of DedaraUon—Terms 
— Reservation of Leave — New Trial— Two 
Concurring Verdicts — Misdirection — 
Damage, 
An action for deceit was twice tried, the 
pUinti£f8 succeeding at both trials. At the 
secoad trial an extensive amendment was made 
in the statement of a fraudulent representation 
alleged in the declaration. The Ju<k(e at nisi 
prius held that he had no power to Mter the 
terms of a rule which had made the costs of 
the first trial abide the event of the second, and 
in allowing the amendment reserved leave to 
move. The plaintiff stated that he relied partly 
on a representation in a newspaper article not 
admitted as evidence against the defendant, and 
partly upon the statement declared on and 
proved. The Judge directed the Jary that the 
measure of damages was the difference between 
what the plaintiff save for the subject matter 
and what he would have given had there been 
DO such representation, cautioning the jury that 
they were not implicitly to accept the plaintiff's 
statement as to what he would have given. 
The Judges at both trials reported that they 
would, had they tried the case, probably have 
arrived at a different conclusion from that 
reached by the Jury. 

Held: (1) That the Judge at nisi prius had 
the power to impose as a term in granting the 
amendment the payment by the plaintiff of the 
costs of the first trial, and that he might have 
reserved leave to the Supreme Court to do so ; 
but that his not imposing such terms was not 
a ground for a new trial ; and aemble, that the 
Court could not impose such terms or otherwise 
deal with the question, as no leave was reserved 
BO to do. (2) rfothwithstanding that the Judge 
is dissatisfied with the verdict and so reports, 
the Court is reluctant to disturb the verdict 
when there is evidence to support it, especially 
after two concurring verdicts. (3) When the 
representation relied upon is partly a statement 
of existing facts and partly an expression of 
future intent, ai^d the two are indispensibly 
united in a single statement, it may form a 
ground of action, though the whole value of 
the statement arose from the promissory part. 
(4) If the statement relied upon caused damage 
to the plaintiff, it is no answer to the action 
that the defendant also relied upon other inde- 
pendent inducements. (5) When the Court 
can see that a direction as to damages, though 
verbally inaccurate, is given under such circum- 
stances and accompanied by such a caution 
that the inaccuracy could not have misled the 
Jury, it will not order a new trial. (6) It is 
for the Jurv to consider, in calculating the 
Increase maae in the biddings at auction by the 
representations relied on, what increase it would 
be reasonable to attribute to the representation. 

Held by the Supreme Court, that the defend- 
ant may be liable for the fraudulent misstate- 
ment of his partner made in the course of the 
oommon business. How far an anonymous 
newspaper article may be relied on in an action 
of thu class. 

Smith v, MoEenzib» 1 L.&., C.A., 1. 



Deceit. 
2 



Fraud — Inducement — PracUeo— 

New Trial^Appeal — Power <if Court oj 
Appeal to Re-try Questions qf Fact and 
Assess Damages. 

If an essential part of an inducement upon 
which a person acts consists of a fraudulent 
misrepresentation of an existing tact, an action 
for deceit will lie even although another essen- 
tial part of the inducement is of a promissory 
nature. Where a judgment has been given for 
a defendant by a Judge sitting without a jury 
upon the trial of issues of fact, the Court of 
Appeal has power to draw inferenoes of fact 
from the evidence reported, in order to supple- 
ment the findings, may assess the damas^es, and 
enter judgment for the plaintiff. The plaintiffs 
pit>per mode of obtaining relief in such a case is 
to appeal, and not to move in the Supreme 
Court for a new trial. 

Qucere : Whether the Court of Appeal, if 
unable to assess damages from the evidence 
before it, has power to remit the case for new 
trial. 

KLiifOBNSiEiN V. Waltbrs, 3 L.R., C.A., 
18. 

DEOLABATION OF TRUST. ~ Invalid 

Agreement — Uncertainty, 

A declaration of trust made in pursuance of a 
prior invalid agreement is not necessarily void, 
even if the agreement is invalidated by statute. 

A declaration of trust relatint; to land held by 
several Native owners is not void for uncer- 
tainty because it does not state what interest in 
the Utid the person making the declaration is 
entitled to. 

Patbbiki V. Ormokd, 3 J.R., N.S., C. A., 63. 

BZZD.—Deed and Receipt, 

A receipt endorsed on a bill of sale and 
executed with the formalities required in the 
case of a deed, is not necessarily a deed. 

HlTBBlEY V, BA.NK OP NeW SoUTH WaLVS, 1 

L.R., C.A., 115. 

diistcJee — Rectification — Practice. 

A marriage settlement by which freehold pro- 
perty was settled to the separate use of a 
married woman, but which contained bv mistake 
an absolute restraint on her power of alienation, 
was ordered to be rectified, the words inserted 
being; struck out, and the erasure initialed by 
the J udge. 

Gabdbit V, Davibs and Anothsr, 3 J.R., 
N.S., S.C., 60. 

Note. — The form of the decree is set out in a 
note to the above case. 



2 BiUof Sale —-4 dvances Joint or Several 

— RecitcU in Deed — Estoppel. 

The parties to a bill of sale and their privies 
are estopped from denying that moneys recited 
in the deed to be due on a joint aooount are so 
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Deed, 

dne, although in faot the moneys were advanced 
by the mortgageee separately. But where the 
deed also secares the payment of future joint 
advances, parol evidence is not admissible to 
show that it was intended to cover separate 
advances. 

, Taylor v. Knaphak, 2 L..R., S.C., 2d6. 

See GuARANTiB, 6. 

See HmiBAND akd Wits, 4. 



3 InchocUe Lease— Escrow, 

Where a deed would be void on accoant of 
the absence of the consent of a person, and b^ a 
subsequent deed that person consents, the^ prior 
deed will be good if the execution was inchoate, 
so that the deed was in reality an escrow until 
the execution of the subsequent deed. 



Ani Waata and Others v. Grige 
Another, 2 L.R., C.A., 95. 



AND 



DEED, EXECUTION AND SIGNING. -See 

CoMVEYANCINa, 8. 

DEED, RECTIFICATION OP.— ^cc Insur- 
ance, 9. 



-See Ratitica- 



TION. 



DEED OF ARRANGEMENT. —^ee Bank- 

RUPTOY, 2. 



GENCB, 3. 



See AcQuiBs- 



DEED OF ASSIGNMENT. - VcUualtle con- 
sideration — Priority of Registration — 
Mortgagor and Mortgagee — Action for 
Account — Notice — Pleading — Apportion- 
ing Costs, 

A deed of Assignment for the benefit of ore« 
ditors is voluntary and revocable until com- 
municated to, and expressedly or^ implie<lly' 
assented to by the creditors, or some of them. 
To constitute valuable consideration, it is not 
necessary that the deed should contain a release 
of debts, or a covenant not to sue the assignor. 
The assent of the creditors to the deed creates 
the relation of trustee and cestui que trust, and 
when the trust is created the deed becomes a 
deed for valuable consideration. 

An assent |;iven before the execution of the 
deed is sufficient consideration ; but, queerer 
whether in the absence of an averment that the 
creditors assented, the deed should be considered 
voluntary. 

A demurrer on the ground that the deed set 
up in the plea was not made for valuable con- 
sideration, must be taken to admit that the 
deed was made for the consideration appearing 
on its face. 

To a declaration in an action for an account, 
the defendants pleaded that at the time of the 
sale and application of the moneys, they had 



Deed of AiHgnment. 

" no actual personal knowledge affecting them 
with fraud, nor were they, or their sobcitors, 
served with an express notice in writing of the 
agreement " : 

Held : That it was consistent with this plea 
that the defendants might have been affected 
with sufficient notice, though not in writing, 
and that the plea was thereS>re bad. 

The defendants also pleaded that, before the 
commencement of the action, full accounts had 
been rendered by them. 

Held : That the mortgagor's right to an ac- 
count could not be barred unless the plea 
alleged a settled account, or facts from whion it 
appeared that the plaintiff had acquiesced in, 
or assented to, the accounts delivered. 

BRiOHitf|[ (App.)t Morton and Another 
(Resps.), 4 J.R, N.S , C.A., 6. 

See Ban&ruptoy, 



DEFEOTIVE ^FORMATION.— ^ee Appeal 
^ ^^ ^^jTBOf/i JowncKS, 9. 

DEFENDANT RESIDING OUT OP THE 
{Q\ COLONY.— 5'ec Prohibition, 15.^ 

DELIVEBT AND ACCEPTANCE. — /See 
Sale op Goods by AucnioN. 

See, Sale 

OP GooD&^ . • ^ . 

DEMURRER.^ DedaraXton — Pleading — 
Informal or InconseqiLent Claim for 
Belief, 

It is no ground of demurrer that the plaintifiPs 
claim for relief is informal or inconsequent ; 
provided the declaration discloses a good cause 
of action. 

Pbyman V, Morse, Maa 53. 



^^5^/, 



2 Misjoinder — Supreme Court 

" Practice and Procedure Act, 1866," 8. 
42. 

The misjoinder of parties in an action for 
specific relief is not aground of demurrer, "The 
Supreme Court Practice and Procedure Act, 
1866," Section 42, applying to actions of that 
class. 

Burke and Another v, Drake, 2 J.R., 
N.S., S.C., 102. 

3 Cause qf Action, 



The declaration on an action on a bond, con- 
ditioned to indemnify plaintiff against certain 
debts, alleged that the plaintiff had been sued, 
arrested, and imprisoned in respect of one of 
the debts, and claimed to recover the amoant 
of the penalty and special damages. Defendant 
demurred to the declaration, on the groand that 
there was no cause of action in respect of ti^e 
arrest and imprisonment. The demurrer was 
overruled, as the declaration showed a good 
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Demurrer, 

cause of action, irrespeoiiye of the arrest aad 
imprisonment. 

KosTSE V, Whttb, 2 J.R., N.S., S.C., 142. 



-See Contract, 7 



DEMURRER IN CRIMINAL CASE.-/Sfge 
Pbactiob, 24, 38. 

DEMURRER TO PART OF COUNT.— 5'«c 
Pliadino, 23. 

DEPOSITIONS UNDER *« THE JUSTICES 
OF THE PEACE ACT, 1866."— iS^ee 

EVIDSNGB, 8. 

DEPOSITIONS, PUTTING m.See Evi- 

DKNOB, 2Q, 

DETINUE. — BaiUyr arid Bailee — Deed of 
ArraTigement — Jus tertii — Set-off in 
Detinue, 

Plaintiff executed a deed of arrangement by 
which he assigned all his goods to trustees for 
the benefit of nis creditors. The defendant was 
a creditor for £70, due on a dishonoured pro- 
missory note given before the deed was executed, 
but which fell due after it was declared com- 
pletely executed. The defendant did not sign 
the deed, nor did he prove asainst the estate ; 
but the plaintiff had repeated^ promised to pay 
the debt The deed did not contain a release, 
nor did it import one. 

After the execution of the deed, plaintiff went 
to reside with defendant, taking with him his 
wearing apparel and other ffoods. On leaving 
he desired to take the gooois away with him, 
but the defendant refused to let him do so, 
claiming a right to retain them for his debt. 

The plaintiff sued in the Resident Magistrate's 
CourLfor their recovery, claiming damages for 
their detention. The defendant pleaded a set- 
off of £70 ; and contended that as the goods be- 
longed to the plaintiff's trustees under the deed, 
he could not recover. There was no evidence 
that the trustees actually claimed the goods, or 
authorised the defendant to detain them. 

The magistrate gave judgment for the plain 
tiff. 

Heldf on appeal : 1. That the defendant, 
being a bailee, could not set up the right of the 
trustees to the goods, not having shown that he 
was authorised bv them to detain them. 2. 
That there can be no set-off in an action of 
detinue. ^ -. 

Semble : The debt due on the promissory note 
was not extinguished by the deed, which did 
not contain, or import, a release ; but an action 
on the note might oe restrained under S.s. 133 
and 135 of " The Debtors and Creditors Act, 
1876." 

Peacock (App.)i Andibson (Resp.), 4 J.R., 
N.S., S.C., 67* 



DEVASTAVIT. — PrcuAice — Appeal from 

Besident MagistrcUe, 

An executor who was sued in the Besident 
Magistrate's Court, did not appear at the 
hearing, and judgment was given agaiust hinu 
An execution being issued against l£e goods of 
his testator, a return of ntUla bona was made. 
An action on the judgment suggesting a devcu- 
tavit was therefore commenced agftix^ the 
executor. 

Held: That the former judgment was con- 
clusive evidence against the executor as to the 
possession of assets, and that the return was 
evidence against him that he had wasted the 
assets. 

Trayebs (App.), MiLLETT (Rcsp.), 1 L.R., 
S.C, 1. 

DISEOTOBT WOKDS.— /9ee Quo Wab- 

BAMTO, 2. 

— -^— <— See Mandamus, 13. 

— — See Gold Fields, 12. 



DISAFFIBMANOE.— <S^ee Cohtbact, 10. 
DISOHABGnTG DEBTOR.— 5ee Sherttt, 1. 

DISCHARGING JURY IN TRIAL FOR 
FELONY.— /S(!e Practice, 21. 

DISOONTINUANCE.-Prac^ice - Pleading 
— Argumentative Denial. 

After a demurrer to a plea had been delivered, 
but before it came on for argument, plaintiff 
was permitted under Rule 402 to discontinue as 
to one defendant alone. 

A plea setting up a different set of circum- 
stances from that alleged in the declaration, as 
constituting; the consideration for the defend- 
ant's promise, and alleging that such considera- 
tion was insufficient to support the promise, is 
bad, as an argumentative denial of the considera- 
tion set forth in the declaration. 

Harley v. Stbike and Anotheb, 2 J.R.> 
N.S., S.C, 144. 

2 _^ CoBta—Insolveney 

qfDtfendant, 

Where a defendant in an action for money 
becomes insolvent after the commencement of 
an action, the plaintiff will be allowed to dis- 
continue without payment of costs. 

Bank of New Zealand v, Lazabus and 
Another, Mac. 418. 

— U,* 



€ee JuRTSDionoN, 6. 

DISOBETION OF GOVERNOR. See Cbowv 
Redress Act, 1. 

DISMISSAL OF ACTION.— &e Pbactiob, 
10, 11. 

DISMISSAL OP ACTION FOR WANT OF 
PROSECUnO.N.— /S^ee Praomce, 27. 
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EccLBSFiBLD V. Chilman AMD Othbbs.— '* Tht DuiiXlaJ^ion Act, 1868" Section 111 
// Possession of an Unlicensed StiU — Mens rea 
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^"/l^n- ^ff^f^'Z^f^^"^^^ ^ -^*" ^-^ Sale^Hire-purchase Agreemmt^Property in 
liBillmrd^tabU—'' Tlie Distress Act, 1885." Sections S. 4. and 5 . . .... 796 

/jKuBD V. TJocKEBTON.— Difi^rtf5« /or Rent- Authority to Attorney to distrain. . ". . 814 

Pbiicmbb v. Stbwabt.— Coj<« — Action for MaUcious Prosecution — Unliquidated Damages 
g( If —Plaintiff recovering less than £50— Certificate under Rule 524 of the Supreme Court 

o^H^hn^^^ " Code—Section 3 of *' The District CourU Acts Amendment Act, 1888" 
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Waibabapa Nobth County Council 

Security — 
/jjriality—" 
'^Appeal— Si 



'ounoil'v. SiSffiKMAN. — Appeal from L 



Appeal from District Court — 

ion — Blank in Bond — Immate- 

5, 1888," Section IG—Notice of 

Service on Solicitor — Local Body— Road — Dangerous Bank — Duty to fence 



Security — Bond— Waiver of Formalities of Execution — Blank in Bond — Immate- 
riality—'' T}ie District Court Acts Amendment Act, 1888" Section 16— -Notice of 
Ajppeal — Service on Solicitor — La 
— Liabi lity for Injury by Acciamt 
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Smith v. ^vitb.,— Judicial Separationr—CrueUy of Wife— Alimony fixed in Decree— Ap- 
ff plication for Increase — Stationary Income — Decrease of Burdens .. .. .. 203 



Z^^-Cyt/tyVCJL'^/^^ ^, 



je^\ J /^ 



f^.> 



c / 



Thomson v. Thomson and ksay^ws^A,— Divorce— Address to Ju/ry — Rule in CivU Cases 
followed— CondoncUion^Damages— 'Small Separate Estate— Wife's Costa—Settlement 

(I of Damages— Defectvoe Warrant of Arrest^Order not exhausted— Bankruptcy— Order 
to pay Damages to Petitioner— Petitioning Creditor's Debt— Official Assignee's Com- 
mission .. .. .. ,. 
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'^"^A^ZJ; '^f^-f^l- G^o- 3-)- Decree - jj«:tal S.^B^affl k -!■ Med'ofStp'^m 
'^ Con^h^Tm?^-'^~^'"^^ °^ CAi;irfln--fTA. /n/anfa (htirdi^hip and 
I. Atkinsos.— Ptaciice— Dioorce— ^ToaiP^^^cofi 
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KHABUsCaBTDS, 



_^B Airo REPLEVIN ACT, 1868— 
O, Set Pi.KU)B<o, 25. 

DISTBIOT COURT.— Owfrici Court R,Jes. 
1859, r. 96— Ultnt Vires— " i>M«ri<:( 
Count Act, 1868," 8.B. 4S, 60, 132, 13a 

The 95th rule o£ " Th« District Court Rnloe, 
1869" (n»de under the 132Dd lection of 
" ThB Diatiiot Coorta Act, 18SS) which require! 
ft defendant to deliver ui explioit atfttement in 
writiog of the natara of his defence within » 
certftin time before the hearing, is oot ultra 
vira as being inconliatent with the 4Sth iiac- 
tlon ut the Act, which provides tbat if the 
plaintiff appear at the hearing, the defendant 
shall be required to aniwer the plaint, and on 
answer being made, the Jadge shall proceed io 
a Bnmmary way Ac per Arney C. J., JotuiatOD 
J., Oretson J. 

DimejOieni^, Richmond J., who considered the 
role inconsistent with section 48 and with the 
spirit of the Act, and thonght sectioa M, wbioh 
provides for notice of particular defences, a 
proviso to section 48. 

ViviAK (App.), QtnoK (Resp.), 1 C.A., 333. 

J^o(«.— Sectioa 132 of "The District Coarti 
Act, 1858," has been repealed. 

3 Summoiu— Irregylaril^. 

Sdd, by the Supreme Court tbat a aununons 
purporting to issue out of the District Court, 
bnt only sicoed by the clerk of the Court, call- 
ing on a debtor to appear at the office of the 
clerk of the District Court, though not formally 
correct is not substantially wroug, and if the 
debtor appears is suffioieot to found an adjudi- 
oation npon. Segina v, Henderion (4 N.Z. Jnr. 
107} doul>ted. 

Bx parte Coluun, In re Coopbb 1 L.R., 
a A. 301. 

3 EquitoiU Jttriedktioii. 

TheDisirict Court io its equitable iarisdi''-- 
tion has power to adjudicate on a disputed 
charge for commission made by a tmstee against 
the trust estate. 
Orabam t 



HABKts, 3 L.R., S.C, 90. 
—Amendment «n Procttd- 



A District Judge has powerdnring the trial of 
anaction to allow an amcodmentin a statement 
of defence vairing allegations as to the purport oF 



a representation made by the pLunti^ in con- 
formity with the evidence. 

HtrrcHiHSOH n. HoOKBK and Siririnx, 2L.R., 
8.C., 134. 



— &M Fbohibition, 13, S3. 
■See AvpKAL fbou Dis- 



Tbe Court will permit a reapondent to adduce 
evidence of the petitioner's (hnsband'a) adultery, 
althaogb it has not been pleaded, where the 
admitted facts raise strong suspicion and there 
is no possibility of surprise. 

Chaio v. CaAiQ, SLK., S.C, 26. 



•'Divo 



e and McUrimonial Caaea 



Act, 1867," Section 21 — Service of 
Paition on AUamey-Oeneral — Practice, 

Section 21 of the " Divorce and Matrimoaiat 
Causes Act, 1867," requiring that every 
"person preseuting a petitioa for diasolution 
of marriage shall, on tba day of presenting the 
ssme, deliver a copy thereof to the Attorney- 
General," is directory and not imperative, and 
it is sufficient if the copy be served on the 
Attomey-Oeneral eleven days after the petition 
has been presented. 

M0BKI8OH V. MoKRiBoK tSD O'Shka, 2 L.B., 

S.C., 142, 

3 DomWte — JuriadkiioH. 

On a petition for dissolution of mirriage by a 
wife, on ttie gronnds of adultery, crnelty, and 
desertion, it was proved that she arrived ia New 
Zealand with her parents when a child, had 
lived there until her marriage with the re- 
spondent in 1963, and bad, for seven years 
■ubiequently, continued to live there, until a 
deed of separation was eieouted. The re 
spondent then went to Fiji, takins a child — the 
only issae of the marriage — with him, lived 
there for three years, and became a member of 
the Legislature. It was proved tbat lie oom - 
mitted adultery there. From Fiji he went to 
Western Australia, which he subsequently left ' 
(or South AustraUa and Victoria, where he ' 
lived for some three or four years ; theuce pro- | 
ceeding to New South Wales, where he resided I ', 
Ijr a year, aiRi finally sailing for London. The ' 
citation was aerved upon him there. VVhea the [ 
respondent left for Fiji the petitioner went on a 
visit to Melbourne ; returned to New Zealand ;' 
again went to Melbonme in 1875, where sbej 
resiuDM nntil the commeocementof the suit, andj 
having no immediate iatention to return to New; 
Zealand, entered into business there. The 
respondent did not appear. 

Held (Qillies, J. disseutiag] : That the Court 
bad jnnsdictioa to folartain the snlt, tbe 
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iidtfor Judicial Separation^Custody of 
J V. Atsinbon^ (No. 2).— Judicial Sepatation — Husband's Adultery — Conduct 
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petitioner not having renounoed her domicile in 
New Zealand. 

By Prendergasti G. J. : That Kew Zealand 
remained the domicile of the wife, and was so 
at the time of salt commenced, as well as at 
the time of the adultery at Fiji ; and that the 
husband had not renounced his domicile in Kew 
Zealand. 

By Johnston, J. : That the Court had juriik 
diction even if the husband had renounced his 
domicile. 

Btlxt V, Rtlbt, 4 J.R., N.S., C. A., 60. 



•See EviDKNC^S. 



DOaa— "/n/unea by Dogs Act, 1866," S. 6— 
Bunning at Large. 

Where a dog was running at large among 
sheep, anA was caught by a friend of the owner 
of the sheep, and after being kept in confine- 
ment for four hours was destroyed, 

Held : That the destruction was not justifi- 
able under Section 6 of the Act. 

Semble : The Act will not fuitify the destruc- 
tion, even if the owner of the sheep catches the 
dog, leads it away, shuts it up^ and immediately 
destroys it. The object of the Act is to autho- 
rise the destruction when the dog is at large 
amongst the sheep ; that is the time when pre- 
sumably no other means of protecting the sheep 
oan well be used. 

WsBBBB V. FiNNiMORi (per Prendergast, 
C.J., Sup. Court, Wellington, 1879). 

^ote._** Injuries by Dogs Act, 1865" has 
been repealed by the " Dog Registration Act, 
1882." 

DOMlOrL'— Emigration from Qreat Britain 
to New Zealand — OoUl Miner. 

Prima facie a man who leaves his abode in 
England and removes to the Australasian 
Colonies and engages in mining pursuits, acquires 
a new domicil in the Colony in which he takes 
up his abode. 

In re Herdman, Mac. 984. 

2 — Will Executed in Scotland — Resi- 

dence and Death in New Zealand — A lleged 
Change of Domicil— Onus of Proof. 

G.M., a native of Scotland and possessing 
real and moveable property there, made a will 
in the Scotch form on 1st December, 1870, and 
then emigrated to Melbourne, where for nearly 
two years he was employed as a teacher in the 
College, In November, 1873, he removed to 
InvercargpU, New Zealand, where, until the 
time of his death in April, 1876, he was master 
of a grammar school. While residing in Inver- 
oargiil he sent to Scotland for a lady to whom 
he was engaged to be married, to come to the 
Colony and become his wife. She came out, 
but the ill health of the deceased prevented the 
intended marriage. The deceased left no will 
in the English form, nor did it appear that he 



DomidL 

had revoked the testamentary disposition of his 
property made when in Scotland. The Public 
Trustee having applied for administration, 

Held: That the absence from Scotland and 
residence in New Zealand were too short 
to enable the Court to infer a change of 
domicil, and the facts proved afforded no positive 
evideuae of deceased's intention to abandon his 
Scotch and take a New Zealand domicil. 

The onus of proof is on those who allege a 
change of domicil from the domicil of origin. 

In the Goods of Millar, C.L. J., 46 : 1 J.R., 
N.S., S.C., 70. 



8 



Change of Domicil— Will. 

A will executed in Great Britain, valid 
according to English law at the time it was 
made, does not become invalid in New Zealand 
by reason of the testator's change of domiciL 

In the Goads of Thomson, 2 J.R., N.S., S.C., 
164. 

Note. — See in the goods of Miller, 1 J.R., 
N.S., S.C., 70; and in re Herdman, Mao. 984. 



-See Divorce. 

'See Spxciyic Performancb, 10. 



DOMICIL OF DEBTOR.— <S^e« Bjlnkruptcy 
1. 

DOXJBLE VOTING.— Proq/" of Electum— 
•* Pegvlation of Elections Act, 1870 "— 
Mens Rea. 

On an indictment for an offence under *'The 
Regulation of Elections Act, 1870," the writ 
must be produced, or secondary evidence of its 
contents given. Metis rea is not an essential 
ingredient of such an offence. 

Rboina v. Hale, 1 O.B. andF., C.A., 73. 
DBAINAQE.— ^ee CoRPORATiOir, 6. 
DBUirEENlll£8S.-<^ee Evidence, 23. 

^ASENLEST'—Agreement^Condition— User 
— Bight to Hun Tramway. 

The defendant agreed to give the plaintiff' 
" the right to lay a tramway " on the defen- 
dant's land, subject to a proviso that if at any 
time the land were not used for six months in 
succession as a tramway it should revert to the 
defendant. The plaintiff made a tramway, but 
did not continuously use it, though he ran a 
truck over it once in six months. 

Held: (1) That the agreement was for the 
grant of an easement with a proviso for its 
cesser in a certain event. (2) That the user of 
the tramway need not be continuous, but that 
a continuous non-user was the event on which 
the easement was to cease. (3) That the run- 
ning of a truck once in six months was sufficient 
to prevent the easement from ceasing. (4) That 
the provision in the agreement that the land 
should revert, being really for a oesser of the 
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Te Aboha Election Pf.titi on.- " T/i€ TAecloral Acts Avietidmeni Act, 1890" Section 5 

, -^Consent to NmninaUon by Telegram—'' The Regulation of Elections Act, 1881, 
WCSection 23— Appointment of Scrutineers—'' The Corrupt Practices Prevention Act, 

1881," Section 12— Duties of a Paid Clerk— Costs . . . . • • . . 28 ^ ^-^ 

Akaboa Election'T^etition.— " The Regulation dfEUclloiis Act, 1 SSI,''' Section 17— 

tfo " The Electoral Acts Amendment Act, 1887,'' Section 7— Electorate including Borou^fi, 

tf)- Premature closing of Polling-places outside Borough— Irregularity not affecting 

^^ Result— Common Law of Parliamentary Elections applicable in Colony . . 
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JSasement. 

easement, did not infringe the mle against per- 
petnities. 

Bbownlbs V, DousLiN, 2 L.R., S.C., 363. 



2 Jiight to Discharge Water -^ 

Continuous Right — QuestiUm of Tide — 
Jurisdiction — Resident Magistrate's Court, 

The right to disoharge water in flood time 
across the land of another is not a continuoas 
right, and is not mfringed by the erection of 
an embankment on the servient tenement which 
wonld have the effect of obstructing the flow of 
flood water, until the event occurs m respect of 
which the right arises. A claim of right to dis- 
charge water upon the land of another raises a 
question of title, and ousts the jurisdiction of 
tne Besident Magistrate's Court. 

Ross V. Mackat. 3 L.B., S.C. 67. 



-See Action, 2. 

'See Gold Fiklds, 1, 10. 
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— : See Biparian BiOhts. 

EDUCATION.— ^ee Will, 8. - ^ ^ : 

EDUOATIONAL CORPORATION. - Seje 
Spsoihc Phrfobmahob, 7. 

EJECTMENT.— -RtflrAf q/ ErUry—Service of 
WrU. 

The action of ejectn-ent is still, as it always 
was, founded on the plaintiff's right of entry, 
which must subsist at the date of the writ, and 
must continue up to the time of the service 
thereof. 

Semble : That a nonsuit might be supported 
on the ground that the writ and declaration in 
ejectment were served on a defendant no longer 
in possession, and where there is nothing to 
show he is an adverse claimant. 

Gallon v. Cameron and Anothxa, 1 J.B.. 
26. 
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^ I' "p 2 Demand of Rent — Convenient 

Hour before Sunset— Pleading — Waiver of 
Re-entry. 

In order to enable plaintiff to recover posses- 
sion of land under a proviso for re-entry on non- 
payment of rent, it is necessary for him to 
allege in his declaration that demand was made 
for the rent when it became due. It is not 
sufficient to allege that the rent was twenty -one 
days in arrear, and that demand was made ; but 
the declaration must also allege the day and 
hour, to show that it was a convenient hour be- 
fore sunset, and that it was made on the land. 

Where there is an unequivocal act taking 
advantage of a forfeiture by re-entry, a sub- 
sequent action for rent does not waive the 
re-entry. 

Sahukl v. Dunn, 1 J.E., N.S., 8.C., 186. 
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EguitaJtfU Title — StcUutory 



Right — Provisional Registration — *^Land 
Tranrfer Act, 1871 "- **C!roi£r» Grants 
Act, 1866," S.s. 26, 27, SvJb-sec. 2. 

A purchaser of Crown Lands who has paid the 
purchase money can maintain an action of 
ejectment, although a Crown grant may not 
have been issued to him, his right to possession 
being a statutory one, and not merely equitable. 

Newton v, Cramond, 3 J.R., K.S., S.C, 
122. 



-Ejectment — Fraud. 



It is no answer to an action of ejectment 
against strangers to the title to aver that the 
lease oa which the plaintiff's title rests was 
fraudulently made with the delegate of the 
Crown in whom the land is vested. 

Johnston v, Simxon, 1 L.R., S.C., 305. 



- See Landlord aitd Tbn ant, 4. 

-iSee MOBTGAOOB AND MORT- 



OAOSB, 2. 

ELECTIONS.—" The Regulation of Elections 
Act, 1870," S.s. 50 and 70— Peno/^ies— 
Provincial Etectiom, 

The doth Sec. of *' The Reflation of Elec- 
tions Act, 1870," which makes it a misdemeanor 
to give a false answer or personato an elector at 
an election of a member of the House of Repre- 
sentatiTes, is not applicable to the case of 
elections of members of Provincial Councils 
under the 70th Sea of the Act, which enacts 
that such elections '' shall be conducted in the 
manner prescribed by this Act for the election 
of meiiibers of the House of Representatives," 

RieiNA V. MooBB, 2 C.A., 342; 1 J.R., 
126. 

Note,— The abov» Act has been repealed by 
*«The Rtgillation of Elections Act, 1881." 

Prohibition — Recriminatory 



Evidence, 



A. and B. were candidates for the office of 
county councillors. A. on the day of the election 
polled three more votes than B., and was by the 
returning officer declared duly elected. Within 
14 days aftor the declaration of the poll, B. 
petitioned aeainst the election of A., on the 
iprouod that four illegal votes had been recorded 
m A. 's favour. On inquiry held, the Resident 
Magistrate found the allegation proved, and 
decUured the election of A. void, and that B. was 
duly elected. Within 14 days from the day on 
which the Magistrate gave his decision, but 
more than 14 days from the day of the declara- 
tion of the poll, A. in turn presented a petition 
against B., on the ground that illegal votes had 
been recorded in favour of B. On inquiry, the 
Magistrate found this allegation also proved, 
and accordingly declared A. to be duly elected, 
and that the election of B. was void. Therefore 
B. applied for a writ of prohibition. 



K> 
•J 
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SncsoN V. Hunter and Others.— ^/^citcw of Mayor—Peticum against^Jurisdiction of 
II MagtstraU^ Preliminary Points of Law— Prohibition ^Declaration of BesuU of 
Inquiry— Legal Expenses— DeposU by Candidates .. .. .. .. 



705 



7ft 



DIGEST OF GASB3 



Eleeiians. 

Held: (1) That the enqmry into an election 
petition by a Resident Magistrate is not a part 
of the election, and that after the 14 days within 
which an election may be petitioned sfainst, no 
farther petition can be lodged bssea on the 
election as d<*clared by the Magistrate. (2) The 
proceedings being of the same nature as a quo 
warranto, costo will be allowed to the relator if 
snccessfal. 

In re Curmr, E» parte Graham, 1 LR., 

3 ** Registration of Eleetan Ad^ 

1S79 " — Retunwng Officer — ScruUny — 
MisTiMMrm 

The Electoral BoU, as made up in accordance 
with Sec. 27 of "The Registration of Electors 
Act, 1879/' is final and conclusive proof of the 
right to vote of all persons whose names are 
upon it when the writ is issued. Mere mis- 
nomer or misdescription on the roll does not 
disqaalify, bnt in snch cases the claimant at the 
polUDg Ixooth mnst make his claim not in general 
terms, bnt as being the specific elector intended 
by the erroneous name or description. An 
Ejection Petition Court may review and go 
behind the acti of a returins officer. Where 
persons put on the Electoral Bolls by others 
without their consent subsequently vote, their 
votes wiU be good. 

Thk Wakanvi ELEcmoN PiTinoK, 1 L.R., 
S.C.^81. 



4 "RegvkUion of Electicns Act, 

1881," S. 29^Personation—** Interpreta- 
tion Act, 1878," 8. 21 ^Procedure for 
Recovery of Pefnalt/y-^Indietment or Sun^ 
mary Procedure, 

The *' Regulation of Elections Act, 1881," 
does not provide a mode of procedure for the 
recovery of penalties under Sec. 29 of that Act, 
therefore a penalty incurred for personation 
under that section cannot be recovered by 
indictment, but must be sued for by summary 
proceeding under Sec. 21 of the " Interpretetion 
Act, 1878.^' 

SembU: That but for fche "Interpretetion Act, 
1878," the offence would have been indicteble. 

RiozKA V, Thoi£AS, 1 L.R., C.A., 149. 



'See Bankruptcy, 72. 
'See EsTOPPXL, 7. 
See Contract, 10. 



ELECTION BY CREDITOR. — See Bank- 



RUPTcr, 14, 59. 






SMBIiZZLiaiLEST.— Merger of CivU Right 
in Felony, 

Id a case of embezzlement, the right of action 
is not merged in the felony, but is suspended 
merely. The Court is not bound to interfere by 
stopping civil proceedings in every case of 



EmbezzlemenL 

felony ; end it oo£^t not to do so, unless there 
is a probability of criminal justice being defeated 
through them. 

In re Herdsov, 2 J.&, K.S.. S.C., 221. 
2 Clerk or SenxuU — 



'* Larcmy Act, 1867," & 68. 

A bare authority to vet orders and collect 
moneys on commission does not constitute a 
clerk or servant within the meaning of " The 
Larc«iy Act, 1867." 

BaaiKA V. CuTFORO, 3 J.K, N.S., S.C., 51. 



3 Stealing or Emhexding 

by Partner-^** Larceny Act Amendment 
Act, 1870," S. 2— Construction, 

Fraudulent conversion of partnership property 
by a partner is not constituted embezzlement 
by the Act, and therefore a partner cannot be 
convicted of embeslement unless it is alleged 
and proved that he acted as clerk or servant, 
Ac., with regard to his co-partners. 

Reoina v. Brown, 3 J.R., N.S., C.A., 49. 



— See Bank^uptct, 63. 



EMBEZZLEMENT BY PARTNER. — Set 
Larcknt, 5. 



N:i^i:-i. 



}, — Ejectment — Maintain- 



£NCSOA( 

aile D^ences, 

Where an owner of land has, in building, 
encroached on the land of another, the plaintiff 
in ejectment must succeed unless tiie defendant 
can show that he is in possession under con- 
trsot, or that the plaintiff is estopped from 
bringing the action, or can esteblish some 
defence analogous to estoppel. 

HuTcmsov V. Wais, 2 L.R., S.C., 230L 

EKDOBSEE AGAINST ENDORSER. -S'ee 
Bill ov Exchange, 3. 

.ENDORSEE AGAINST ACCEPTOR. — See 
^ Bill of Exchanob, 2. • y •? - y 

ENOINEEB*S CERTIPICATE.— <8<je Con- 
tract, 16, 17, 23. 

ENGLISH LAWS.— "-4^i)Zica6fe to the cir- 
cumstances " of New Zealand—** English 
Laws Act, 1868 "—Sdicitors' BUI -2 Geo. 
II., C. 23, S. 2a 

The enactment in 2 Geo. II., C. 23, S. 23, 
requiring; attorneys in England to deliver a 
signed bill one month before action, wss not 
applicable to the circumstances of the Colony of 
New Zealand in 1840. 

The term " applicable to the circumstances * 
refers to the 14th January, 1840, and not to the 
time when it is sought to sj^ply to the law in 
Question. The particular circumstsnces, and 
tneir applicability, must be such as the Court 
can juai'cially notice. 
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McBkidb v. Gamble. (Eva Bikley's CA8^.)-^Th€ ** Employment of Females and 
y Others Act 1881," section 7, subsection 2^section 2— Unlawful emploi/ment^De- 

finition of ''female" — Defective informaion .. .. 39-^ 



i 



McBride V, Gamble. (Jane Nolan's Case.)— 27ie " Employment of Females and ) 
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English Laws, 

SetMe : A single provision in an Enelish 
Statute passed before 1840 may be applioable to 
the oircnmstances of the Colony, althoneh the 
rest of the Statute is clearly not applicable. 

Kino v. Johnston, 3 J.R., N.S., S.G., 94. 

Note, — ^The necessity for delivering a sinied 
bill of costs is now regulated by "TheXaw 
Practitioners Act, 1882.^' 

2 ApplicahU to the circum- 

stances of New Zealand—** English Laws 
Act, 1868"— 24 Geo. 2, C. 40 (''The 
Tippling Act"). 

The enactment in 24 Geo. 2, 0. 40, section 12, 
declaring that no action shall be brought for 
the recovery of a debt for spirituous liquors 
unless contracted at one time to the amount of 
20b, was applicable to the circumstances of the 
Colony in 1840. 

In determining whether any English enact- 
ment passed beS)re 1840 is in force here, the 
question is not whether the whole statute can 
be applied in the Colony^ but whether the par- 
ticular enactment, duly mterpreted, is capable 
of being applied. King v. Johnston (3 J.R., 
N.S., S.C., 94) followed. 

HlOHSTT V. MoDONALD, 3 J.E., K.S., S.C., 
102. 

Note. — ^The right to recover a debt for liquors 
is now regulated by " The Licensing Act, 1881." 

ENGLISH LAWS APPLICABLE TO NEW 
ZEALAND.— iS^ee Convbtancivo, 9. 

EITTIBE CONTRACT.— i^e* Soucitob and 
Clisnt. S. 

EQUITABLE DEFENCE.— -Set; Moroaqob 

AND MORTaAOBB, 2. 



See CONTEACT, 

gs.^..^ ct^:^ r/.s'y luo^ . 

y EQUITABLE MORTGAGR —D«po«i< qf Title 
Deeds as a Pledge—Bankruptcy of 
Pledgor — •* Conveyancing Ordinance, 
1842," S. 42. 

A deposit of title deeds to secure payment of 
a debt entitles the pledgee to hold deeds until 
payment. And where the pledgor becomes 
bankrupt, his trustee cannot recover the title 
deeds without repaying to the pledgee the 
amount for which they were pawned. 

Habbv. Timn, 2 J.R., N.8., S.C, 263. 

Note. — No equitable mortgafl^e by virtue of 
deposit of deeds see " Property Law Consolida- 
tion Act, 1883," section 15. 

EQUITABLE TLRA.—8ee Plbadino, 20. 

EQUITABLE TITLE. -iSf<f€ LandTransfbb, 10. 

EQUITY AND GOOD CONSCIENCE.— fiSce 
Apfbal tbom Rbszdbnt Maqistratb, 1, 
16, 19, 29, 32. 



EQUITY AS AGAINST CROWN. —/8fee 
Titlbs, 

BRROB^—Jwigment Entered— Proceedings in 
Error^'Praciice. 

To review a judnnent of the Supreme Court 
entered of record, a proceeding in error is 
necessary. 

A verdict for plaintiff, with one shilling 
damages, having been obtained in an action for 
a mabcious prosecution on a charge of assault, 
plaintiff's solicitor taxed his costs, and entered 
the judgment upon record for the damages and 
costs. 

Held: That such judgment could only be 
reviewed upon proceedings in error. 

Mabshall (App.), Flbvino (Resp.), 1 C.A., 
22. 



•Ses Landlobd and Tbnnant, 12. 



ERROR IN CRIMINALCASES.— i^eeCBiMiKAL 
Law, 6. 



'See PBAcmoB, 



24. 
ESTATE.— <S'e« Pabtnbbship, 6. 

ESCHEAT.— J^^mA Law Applicable to 
Colony. 

The word " escheat " in English law is not 
applicable exclusively to the seignorial rights so 
called, but embraces the prerogatival right 
which the. Crown has as tUtimus hares. 

The law of escheat in both senses is applicable 
to the Colony of New Zealand. 

Ybalb V, Bbown and Anothbb, 1. C.A., 
152. 

E80B0W. 

Semble : That the "Conveyancing Ordinance" 
does not affect the law relating to escrows. 

HiTBBBT V. Bank of Nbw South Walbs, 1 
L.R., C.A., 115. 

ESTOPPEL.— Active Acquiescence. 

Where A., who was constructing a machine 
for B., being asked by C, who hul recovered 
a judgment against B., whether he had on his 
premises any property belonging to B., pointed 
out the machine to C, and told him it had been 
paid for in land ; and farther actively assisted 
C. in securing the property, and was present at 
a subsequent sale by auction of the property, 
and made no claim thereto, and allowed C. to 
become the purchaser. 

Held: That A. was estopped from denying 
that the machine was B.*s and from setting up 
the want of a sufficient appropriation to and 
assent by K 

KiNOAiD and Anothbb v. M*Gill, 1 J.R., 
74. 
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** The Mining Companies Limited 
Liability Act, 18d5 "—6%arc Begister— 
Removal of Name, 

The plaintiff having bought and paid for 50 
■hares in the defendant's Company, received a 
transfer therefor, purporting to be executed by 
the owner of the shares. This transfer was for- 
warded to the Company's office and was regis- 
tered by them, the name of the seller removed 
from the register of shareholders and the plain- 
tiff's name substituted. Afterwards it was 
discovered that the transfer was a forgery, and 
the Company removed plaintiff's name from the 
register and refused to restore it. 

Held: That the defendants were not justified 
in removing plaintiff's name from the register 
and refusing to replace it. 

Watt v. Central Italy G.M. Coy.^ Rsqis- 
TKRBD, 2 J.R., 16. 

Note, — The above Act has been repealed. 



3 Res judicata — Judgment of m- 

ferior Court — Matter Cdlatercd and 
InddetUal. 

The judgment of a Resident Magistrate is not 
pleadable as an estoppel on a subject not 
immediately and properly within his jurisdic- 
tion, althoush dealt with as preliminary and 
ancillary to nis final judgment ; and if within 
his jurisdiction it is no estoppel if it is not pro- 
fessed to be judicially decided, but is decided 
merely collaterally and incidentally ; nor is it 
an estoppel if there is any ambiguity as to what 
the ground of the decision was. 

The Or ago and Southland Invsstmknt 
Company, Limited (App.), and Arthur 
John Burns (Resp.) ; (1., J.R., 165) 2 
C.A., 551. 

4 ** Mining Companies Act," 1865 

and IS^2— Forfeiture qf Shares — Notice 
of Calls, 
Plaintiff was a shareholder and acting as a 
director of a mining Company at a time when a 
call was made payable, and when notice was 
given to certain shareholders, including plain- 
tiff, that unless overdue calls with interest and 
expenses were paid by a certain day their shares 
would be declared forfeited. Plaintiff resigned 
his seat at the Board son^ days after the date 
fixed. The directors subsequently passed a 
resolution that the plaintiff's shares, being for- 
feited, should be sold by auction, and they 
removed hi^ name from the register. 

Held: 1. That the plaintiff having been a 
party to the making of the calls and the notifica- 
tions, was estopped from setting up a defect in 
giving the notices. 2. That while the conduct 
of the plaintiff might have formed a good 
equitable plea if he had sought equitable relief, 
it did not amount to an estoppel in law to pre- 
vent his disputing the rig[ht of the defendants 
to remove his name from the register. 3. That 
no declaration of forfeiture having been made, 



Estoppel, 

the directors had no right to remove the plain- 
tiffs name from the register of shareholders. 

Greenwood v. Crown Prince G.M. Com- 
pany, IJ.R., N.S., S.C., 41. 



•SVaiesfMsnl in Affidavit of Assets^ 



Action of Person relying on Atoppel in- 
duced by Representation — Partnership^ 
Partner hound by Co-partner's DecUings, 

Held by Prendergast, C.J. and Richmond, J.: 
In order to establish an estoppel the action of 
the party relying on the estoppel must be such 
as is calculated to be induced oy the represen- 
tation. A statement by a bankrupt in his list 
of assets and liabilities as to the sufficiency of 
certain securities, cannot be made with intent 
to induce the person holding the securities to 
give up his claims, or alter his position for the 
worse, and the bankrupt is not thereby estopped 
from afterwards disputing the validity of the 
securities. 

Held by Prendergast C.J. : Estoppel cannot 
be pleaded unless it appears that the party 
pleading it has suffered injury by acting on the 
representations made. A party is not estopped 
from contradicting representations made by him 
if they are representations of mere legal conse- 
quences, and not of facts. 

Held by the Court of Appeal : When one 
partner executes a mortgage and bill of sale 
over the land and goods of the firm, and agrees 
in writing that the securities shall bind the 
goods of the firm, and the goods of his oo -part- 
ner acquired after dissolution, and this agree- 
ment is signed by the co-partner (though he is 
not a party to it), the co-partner is estopped 
from saying that the deeds do not bind the 
partnership property. And when after the dis- 
solution the continuing partner assents to the 
bill of sale remaining as security for further 
advances to him, he is estopped from saying 
that it does not bind his after-acquired pro- 
perty ; and it does bind it. 

Hurrey v. Bank of New South Wales, 1 
L.R.,C.A., 115. 



6 Representation as to Another's 

Ownership of Property — Bailment — 
Notice of Lien— " Chattel Securities Act, 
1880," Sections 15 and 16. 

P., having drawn an accommodation promis- 
sory note in favour of H.P., took as security a 
lien over goods, which he lodged as security 
with M., who at his request endorsed the pro- 
missory note. Subsequently P., having retired 
the note, told M. that H. P. was going to remove 
some of the goods, and might probablv sell the 
rest to M., without saying that he still claimed 
a lien over the soods. Thereupon M. gave up 
part of the goods to and bought the rest from 

Held : (1) That no contract of bailment existed 
between M. and P. (2) That P. waa by his 



Wellinqton akd Manawatu Bailwat Gomfaky (Limitbd) v. The GoMiassiONBB of 
. Taxes [G.A.] .—Bevenue^Land and Income AsaessmerU Acts^ 1891 and 1892^ Asuu- 
'u^ mtmt^ Alteration during Period— Estoppel—Judgment — Agreement 148 
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UttoppeL 

Mt8 estopped from disputing the right of M. to 
treat witn H.P. as the owner of the goods. 

Mills v. Pobtbb, 2 L.R., S.O., 31. 



-Res Judicata— ^/ec^ion. 



F. and N. were employed by Y. as his agents 
for the sale, in lots, of a property, M., which 
was under mortgage to H. & Co. Subsequently 
F. and N. were employed by H. A: Ck). to sell M. 
by auction on their behalf in one lot. There 
was no bid at the auction, and fourteen days 
afterwards H. & Co. sold M. to F. and N. in one 
lot. Negotiations took place between Y. , who 
objected to the sale, and F. and N. , which re- 
sulted in a contract for the sale of M. by F. and 
N. to Y. Y. commenced a suit against F. and N. 
to restrain proceedings in ejectment which they 
had taken against him, and set out and relied 
on a contract with them. At the trial Y. 
obtained leave to amend his declaration by add- 
ing an allegation that F. and N. were his agents 
before and until the time when they commenced 
to act tui agents for H. & Co. , and that they had 
offered to permit Y. to redeem. The jury found 
that the contract was for re-purchase by Y. and 
not for redemption, and that Y. had failed to 
perform his part of it, and that the agency of F. 
and N. for V. ceased when they accepted the 
commission from H. & Co., to sell. x. moved 
for a decree, but on these findings his suit was 
dismissed. Y. then brought a second action 
against F. and N., directly impeaching the 
original sale by H. k Go. to F. andN. on various 
grounds, one ground being that F. and N. were, 
at the time they purchased, stiU agents for Y. 
F. and N. pleated resjtidiccUa. 

Hdd, by Williams, J., that the declaration 
in the first action was originally for specific per- 
formance of the contract, and the tenor of the 
amendments made at the trial showed that they 
were inserted for the purpose of establishing 
only an existing right to redeem the mortgage 
to H. & Co., and t^t the jury having found the 
issues on the question of specific performance 
against the plaintiff, no right to relief would 
have beui established upon the first record if all 
the other issues had been found in his favour ; 
and, therefore, that he was not estopped by the 
record. It is one of the essentials of an estop- 
ptl that the allegations in the record must be 
certain. Though the plaintiff could have alleged 
in the first action all the facts alleged in the 
second, and could have raised upon them the 
equity raised in the second action, he was not 
estopped by the first record. If a proposition 
of fact or of equity has been asserted and not 
denied, the party who does not deny it is con- 
cluded. But if the proposition has never been 
asserted, it has never been in question between 
the parties. 

Yomro V. Hill and Othbrs, 2 L.R., C.A., 
62. 

See Contract, 20, 23. 



•/S^ee TfissPAss, 1. 



Estoppel, 



-See Quo Warranto, 1. 

■See Landlord and Tenast, 1. 



"See JuBiSDKmoif, 2. 
■See Bankruptcy, 25, 61. 
See Rates, 5. 



— See Solicitor and Cubtvt, 3. 
— iS'^e Plkadino, 12. 
See Action, 6. 



BTJOSKE'—See Licensing, 6, 7. 

'EVIDI&^QIR.'— Assessment of Damages in 2>e- 
fault of Plea- Production of Contract. 

The plaintiff sued the defendants for the non- 
delivery of goods at the value of £10 and 
upwards* In default of plea the cause went 
down for assessment of damages. The contract 
for the sale of goods was in writing. 

Held : That it was unnecessary to produce it 
at the trial. 

Moss r. Jones and Another, Mac. 32. 

2 Sale of Goods — Contract in 

Wrifhif/ — Parol Evidence — Unage oj 
Trtule, 

The defendants a^eed with the plaintiff for 
the sale of cattle deliverable "on or about the 
15th December, 1862." The contract was in 
writing. Evidence was tendered and received 
at the trial, that according to the usage of trade 
in such cases, a reasonable time on either side 
of the day named would be allowed for giving 
and taking delivery. The Judge directed the 
jury that it was for them to say what was a 
reasonable time under the circumstances. The 
jury found for the plaintiff, who had applied for 
delivery on the 25th December, when defend- 
ants refused to deliver. 

Held : That there was no misdirection. 

Lock HART v, Wilkin and Another, Mao. 
120. 

3 Action for crim, con. —Calling 

Plaintiff. 

In an action for crim. con. as well as for 
harboring the wife of the plaintiff^ the Court 
allowed the plaintiff to be examined as a wit- 
ness, as the declaration was for harboring the 
wife, as well as for crim. con. 

Smeath v. NESfiirr, Mac. 151. 
Hearsay — Admissibility in 



Actions for False Imprisonment and 
Malicious Prosecution. 

In an action for false imprisonment and 
malicious prosecution, the defendant's counsel 
proposed to prove a statement respecting the 
subject matter of the criminal charge, made by 
a third person, in the presence of the defendaot 
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DIGEST OF CASES 



Evidence, 

before the inttitation of oriminal prooeedings : 
the Judge rejected the evidence upoQ the gronod 
that it waa hearsay merely, and that the plain- 
tiff was not present at the time. 

Held: That the evidence was receivable on 
the first count, which was for false imprison- 
ment, in mitigation of damages, and on the 
second, which was for malidous prosecution, in 
support of the plea to rebut malice. 

SuLUYAK V. Tains, Mac. 638. 



Evidence. 



5 



** Divorce and Matrimonial 



Causes Act, 1867/' S. ^—Evidence by 
Affidavit. 

Affidavits are not admissible in a suit fot 
divorce, even where there is no defence. 
Where the witnesses reside more than two 
hundred miles from the place of trial, their 
evidence should be taken by Commission. 

Knowles v. Knowles and Another, 1 J.B., 
N.S., C.A.,22. 



6- 



Loss qf Document — Secondary 



Evidence, 

The prisoner was indicted for forgins and 
uttering a cheque at Wanganui, and evidence 
was given that M. received from D., a Wan- 
ganui constable, certain cheques, which he 
afterwards delivered to the Crown Prosecutor's 
clerk, and the clerk stated that the description 
of the cheque in the indictment was copied 
from one of those cheques which he had smoe 
been unable to find. D. was not called as a 
witness. 

Held, on a case reserved : That there was not 
sufficient evidence of the identity of any of the 
cheques given by M. to the clerk with that 
with which it was sought to connect the 
prisoner to make secondary evidence of the 
contents of the cheque admisbible against him. 

Rboina v. John Reynolds, 1 C.A., 158. 



7 Primary or Secondary— Bust- 

Tiess License under ** Ooldfields Act., 
1866." 

*<The Goldfields Act, 1866," Section 63, 
empowers wardens to hear complaints of 
encroachments made by persons holding 
licenses tinder the Act, and section 112 pro- 
vides that no person shatl be enabled to proceed 
in any of the Courts under the Act for certain 
matters unless he holds a license under the 
Act. 

The prisoner was indicted for periury on the 
hearing of a complaint made by her to the 
Warden's Court. 

Held : That a statement by the clerk to the 
Warden's Court that he had in the regular 
course of his official duty issued a business 
license to the prisoner a few days before the 
hearing, was admissible iiievidence to prove that 
she was within the jurisdiction of the Court, 
without the production of the license itself. 

BvoiNA v» Alice Morbcome, 1 C.A., 310. 
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Depositions under " The 



Justices of the Peace Act, 1866," S.s. 
52 and 12-^eHificaU ^ Formality— 
Absence of Witness from Uohny. 

Depositions taken under the 52nd Section of 
" The Justices of the Peace Act, 1866," were 
separately signed by the witnesses and the 
Resident Magistrate, and at the end of them 
there was a certificate to the effect tiiat the 
requirements of the Act had been complied 
with ; but the certificate was not written until 
some days after. 

Held : That the statute does not require the 
certificate to be written at once, and therefore 
that the deposition sufficiently purported to 
have been taken according to the Act. Evi- 
dence that witnesses, whose depositions were 
taken on a charge of an indictable offence, have 
left the Colony as officers in a vessel of war, 
after giving information that they were ordered 
to England, is sufficient evidence of absence 
from the Colony to make their depositions 
admissible. 

Reoina v. Baker, 1 C. A., 409. 

Kote, — **The Justices of the Peace Act, 
1866," has been repealed by ** The Justices of 
the Peace Act, 1882." 



9 



Child Murder — Conviction — 

Proqf of corpus delicti—Admission or 
CoT^ession — Necessity for Corroboration as 
to corpus dehoti— Accomplices— Question 
for Jury, 

The prisoner was indicted for the murder of 
a child born of the body of S.W. It appeared 
that S.W., a young girl, the niece of the 
prisoner, lived with him at a remote place, 
accessible only by sea, along with other mem 
bers of her family ; that she had had one child 
by him some time before ; that while she was 
presnant with a second child she was seen to be 
m that state, and was concealed by order of the 
prisoner on beino; visited by some relatives ; 
that the prisoner had delivered her at night in 
his bedroom ; that he told her he would smother 
the child ; that the child uttered a loud cry 
after the worst pain ; that he told her after- 
wards that he had smothered the child. The 
prisoner's sister said she was in an adjoining 
room, and heard the child cry, and heard talking 
in the room, and a door shutting. The sister 
afterwards searched for the body, but did not 
find it. The prisoner threatened both of them 
that he would shoot them if they spoke of the 
matter. 

Held: (1) That there was sufficient evidence to 
go to the jury that the child had been com- 
pletely born alive. 2. That though the body 
was not found, there was evidence of the corpus 
delicii sufficient in law to go to the jury. (3) 
That even if there be a positive rule of the law 
of England that a person accused cannot be 
convicted merely on his own confession or 
admission without corroboration of the corpus 
delictt^[wh'ch setms doubtful)— there was 
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JSvidence. 

safficient corroboration in this CAie. (4) That it 
was a question for the jury whether either of 
the girls was an accomplice, and even it the 
jury thought that they both were aocomplfoes, 
yet there wab corroboration of their testimony ; 
and that the non-corroboration of accomplices is 
not a good ground in point of law for invalidat- 
ing a conviction. 

Reoina 17. WooDaATB, 3 C.A., 320 ; 2 J.R., 
N.S., O.A., 6. 



10 *• The Evidence Further 

Amendment Act," S. 3 — Breach of Promiee 
. — Corroborative Evidence. 

In an action for breach of promise admissions 
of the defendant to a third person, although 
not amounting of themselves to absolute proof 
of the promise, are very material evidence in 
support of it for the purpose of corroborating the 
plaintiff's testimony, and are sufficient to satisfy 
the statute. 

Hughes r. Shand, 2 J.B., N^., S.G., 27. 
— Rape — Subsequent Marriage, 



U 

Semhle : A wife is not aKSompetent witness to 

grove a charge of rape committed upon her by 
er husband before her marriage, at any rate 
where the parties have voluntarily lived 
together as man and wife since the marriage. 

Rbgina v. M*Kay, 2 J.R., N.8., S.O., 71. 



12 



Trespass to Landr- Exclusive 

Possession — Beg, Oen. 80. 

In an action for trespass to land a plea of 

feneral denial puts the plaintiff to proof under 
Leg. Oen. 80, that the possession had a lawful 
commencement as against the defendant, and 
that the exclusive possession was not gained by 
an act of trespass. 

Holder v. White, 2 J.R., N.S., S.C , 88. 

13 ■ ■ Plaint and Summons in M,M, 

Court— Perjury, 

The summons with the usual particulars of 
demand annexed issued in a civil action in the 
R.M. Court is not evidence in support of a 
charge of perjury. The plaint book must be 
produced. 

RsonrA V, HsMDEBSON, 2 J.R., N.S., S.C, 
211. 

Semhle: That a Magistrate cannot legally 
hear a case unless the plaint is entered in the 
book. ("Resident Magistrate's Act, 1867, S. 
31.) 

1^ ProvmciaZ Ordinance — 

" Official Documents Evidence Act, 1860," 
S. 7— Judicial Notice. 

Judicial notice cannot be taken of a Provincial 
Ordinance under '*The Official Documents Evi- 
dence Act, 1850," section 7, unless a copy pro- 
duced in evidence bears an official imprint in 
accordance with the Act. An imprint on the 
cover aud title page of a volume of Ordinances 



Evidence, 

not referring specifically to the Ordinance in 
question is not sufficient. 

Reoina v. Pain, 3 J.R. N.S., O.A., 7. 

Note, — See '< The Provincial Laws Evidence 

Act, 1877." 



15 DeposiHons — Larceny — Evi- 

dence of Identity— "Justices of the Peace 
Act, 1866," S. 72. 

The deposition of an absent witness must be 
taken as it stands. On an indictment for 
larcenv the Crown gave in evidence the deposi- 
tion of a witness which referred to a chattel al- 
leged to have been stolen by the prisoner, and 
which the witness identified when making the 
deposition. The Crown then offered evidence 
to prove that the chattel produced was the same 
as that referred to in the deposition. The 
Court (Prendergast, C. J.) rejected the evi- 
dence. 

Regina V MuLLiNS, 8 J.R., N.S., S.C, 56. 



16 '* CwiUyms Tariff Act, 1873 " 

— " Evidence Further Amendment Act, 
1875." S. 6. 

On a charge of making and subscribing a false 
declaration of the value of goods imported by 
the defendant as required by "The Customs 
Tariff Act, 1873," the defendant is a competent 
witness on his own behalf, under section 5 of 
«The Evidence Further Amendment Act, 

1875." 

Badhah V, Hill 3 J.R., N.S., S.C, 84. 

Note,— **T!he Customs Tariff Act, 1873," and 
S. 5 of *'The Evidence Further Amendment 
Act, 1875 " have been repealed. 

17 Prima Facie Case — Appeal 

from Resident Magistrate— Defendant as 
WUnessfor Plaintiff. 

A Magistrate is bound to have a prima fade 
case established before the defendant can be 
asked to meet it, and therefore an appeal will 
lie from a judgment of the Resident Magistrate's 
Court awarding damages, in the absence of suffi- 
cient evidence to establish a prima facie case. 
A scijUilla of evidence is not enough. 

Semble : That it is perfectly competent for 
the plaintiff to call the defendant as a witness. 

Spears (App.), Riohabds (Reap.), 3 J.R., 
N.8., S.C., 100. 



18 



'Bye-law — Repealing Act ^ 



Saving Clause— Municipal Corporations 
Acts, 1872 and 1876. 

"The Municipal Corporations Act Amend- 
ment Act, 1872," provided that a copy of a 
Provincial Gazette, containing the by-laws of a 
Corporation should be prima facie evidence that 
the by-laws were duly passed. ** The Munici- 
pal Corporations Act, 1876," repealed this Act, 
except as to anything done under it, and 
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Evidence, 

in order to make it admlssable in evidence. 
MUesY. WaUt (1 N.Z. App. Cas., 77) explained. 

COSTELLO U. O'DOKNELL, 1 L.R., O.A., 105. 



27 



'Evidence of Deolaratwn by 



Endorser at time of Endorsement, 

Evidence of a declaration made by the 
endorser of a promiaeory note to the maker 
thereof at the time of endorsing, that the 
endorsement is made, not for the accommodation 
of the maker, but for the accommodation of the 
payee, under an antecedent appreement between 
the endorser and the payee, is not admissible in 
an action by the payee against the endorser. 

McLarsn r. Walker, L.R., S.C., 150. 
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■MaterialUy oj Evidence—Set 



off— New Trial 

On a trial of an action in which the plaintiff 
claims the valae of a crop of wheat sold to the 
defendant, and in which the defendant has 
pleaded a set off debiting the cost of harvesting 
the crop and crediting the proceeds of it, and 
where evidence tendered by the plaintiff as to 
the value of wheat at the time of the sale by the 
defendants is rejected, and a verdict is given for 
the defendants, a new trial will be ordered. 

Meek v. Wheeler, 2 L.R., C. A., 35. 

See Costs, 5, 10, 22. 

See Criminal Law, 13, 24, 26, 



31, 82. 



'See Larcsncy, 7. 

■ Scienter. — See Mischievous 



Animals. 



'See PLEADnras, 25. 
'Parol — ^^c« Contract, 30. 



Architect's Certificate, — See Con- 

TBACT, 19. 

See Master and Servant, 2. 

-Auriferotis Earth, Property in— 



See Injunction, 6. 

See Bankruptcy, 23, 32, 69. 



Eaoecutton of Instrument. — See 

Plkadiko, 12. 

EXCESSIVE LEVY,— See Action, 3. 

EXECUTED CONSIDERATION.— ^to^ttfe qf 
Fraiuls—J^reemeni between Landlord and 
Tenant, 

The Statute of Frauds does not apply in the 
case of an executed consideration. An agree- 
ment between landlord and tenant, that the 
former should pay according to a valuation for 
improvement effected by the latter, is not 
within the statute, if it has been executed on 



Executed ConMeratian. 

either side, although the agreement for the 
tenaney was for a term of years. 

Chapman (App.), Kbnnbdt (Resp.), 1 J.R., 
N.S., 8.C., 129. 

EXECUTION AGAINST REAL ESTATES 
ACr, l^ffl.-^Bqaiiy of Redemption iSde- 
al>le — Complex Eqmties — Conveyance by 
Sheriff, 

Under *<The Execution Against Real Estates 
Act, 1867," which empowers a Sheriff to seize, 
under a^. Ja., in satisfaction of a debt, and to 
convey to a purchaser the lands and real 
estates, and all interest therein, of a debtor, 
an eqaity of redemption may be taken, but 
not every description of equitable interest. 

Semble : That an equity of redemption sub- 
ject to a valid contract for sale is not seizable. 
The intention of the Act was to abolish the 
distinction between real and personal property, 
rather than between legal and equitable. 

A. conveyance by the Sheriff of a debtor's 
equity of redemption, without mentioning a 
contract to which it was subject, was held to 
misdescribe the interest of the debtor. 

McManaway V, Clbland, 1 C.A., 343. Ji^ /J»j^/^ 

Note,-'*' The Execution Against Real Estates ^Z / /? >v ^'. 
Act, 1867," was repealed by an Act in 1880,^/J^ >ge^ /2 . ^ 
which latter Act has also since been repealed ^ ^^r> 
by " The Supreme Court Act, 1882." ^^« ^h^K,U 

EXECUTION AGAINST DECEASED ^ ^7/^ <F 
PARTNER.— 5'ce Partnership, 7. 

EXECUTION OF DEED.— .See Convbyano- 
INO, 8. 

EXECUTION OF INSTRUMENT. — See 
Pleading, 12. 

EXECUTION OF JUDGMENTS AGAINST 
REAL ESTATE ACT, 1867. — Set 
JuDOMSNT Debt. 

EXECUTOR (ACCORDING TO THE 
TENOR).— /^cc Will, 9. 

EXECUTOR RESIDING ABROAD. — Set 
Will, 10. 




•Su DRVASTAyiT, 



EXECUTOR OF EXECUTOR —.S'ec Will. 
14. 

EXEMPTION.— i9«e Tolls, 2, 4. 

EX PARTE INJUNCTIONS.— 5«e Injuno 
HON, 2. 

EXTORTION.— -See Shrriff, 2. 
EXTRADITION.— ^ee Habeas Corpus, 1. 
EXTRINSIC EVIDENCE.— /^ee Will. 4. 



Smith v. The Liverpool and London and Globe' Insurance Company.— Fire Insurance 
/ — Accurate and Particular Statement of Lms— Waiver— Fraud . . . . . . 8 
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FALSE IMPRISONMENT.— ifoiictoiw Pro- 
eecutum — Notice of Action — Customs 
Officer-^BoiM Fides of Officer, 

Where the defendant, a Castoms officer, had 
ffiven the plaintiff into custodv on a oharge of 
felony, whereas the offence charged amounted 
only to a misdemeanour, the Judffe being satis- 
fied of the bonajides of the defendant. 

Held: That he was entitled to notice o 
action under S. 217 of the "Customs Regulation 
Act, 1868." 

Held, also : That it was for the Judge to 
decide whether the defendant had acted "in 
the execution of or by reason of his office," and 
that the defendant, although not specially 
authorised by the Act to cause an arrest on 
a charge of felony was justified, as an officer of 
Customs in the protection of the revenue^ in 
resorting to the exercise of all powers which, 
under the circumstances, any individual might 
exercise either by common law or statute. 

Stkwart V, Mills, Mac. 155. 



•See Bankruptcy, 



22. 



FALSE PRETENCES.— 0/erin{/ Counterfeit 
Cold in usual Course of Oold-deaXing. 

The prisoner offered to a gold buyer, in the 
usual way of business, some composite metal 
consisting of copper, a little silver, and some 
gold, chiefly on the surface, to the value of £1 
7s per ounce of the mixed metal ; whereas the 
value of gold, as extracted from the earth in 
the neighbourhood, was at the time £3 15s per 
ounce. 

Hdd : That this was a false pretence, 
amounting to a representation that the metal 
was not a counterfeit. The case distinguished 
from one of manufactured jewellery. 

Rbgina V, Ah Youok, 2 C. A., 249. 



2 



•Batijicatum of Un- 



authorised Act, 

A pretence by the prisoner that he had 
authority to receive moneys on behalf of the 
prosecutor, false at the time when made, is a 
false pretence under the *• Larceny Act," 
although the prosecutor afterwards treated the 
prisoner as his debtor, and gave him time to 
pay, and exonerated the original debtor. 

^ ^ • Sboika v. Manthbl, 1 C.A., 303. 

FAME REPRESENTATION.— fifec Slander, 
1. 

FELONIOUSLY WOUNDING.— 5^ce Crimi- 
nal Law, 3. 

FENGINQ ACT.— 7Ae '' Fem^ng Act, 1881," 
Section ^— Title to Land— Jurisdiction 
of Resident Magistrate's Court, 

The "Fencing Act, 1 881 1" does not enable 
Resident Magistrates in their ordinary jurisdic- 
tion to entertain questions of title to land. 



Fencing Act, 

The extended jurisdiction given by Section 32 
of that Act can only be exercisea where pro- 
ceedings are taken in the manner provided by 

Section 33. , ,. « ^ ««, 

,"' . Jones V. Rudman, 2 L.R., S,C., 231. / 

PIDUOLA.RY CHARACTER. — See Com- 

PANY. 

FIXTURES.— ^t^ (if Sale-^AnnexaJtion to 
Freehold, 

Where a steam engine was a portable one* 
fixed by its own weight on logs lying on the soil* 
and there was a pin which went throneh the 
engine into an upper block in the building to 
prevent lateral motion, and the chimney made 
with joints was carried through the roof of the 
buildiuff and stayed by pieces of iron wire 
screwed to the roof. 

Held : That the steam engine passed under a 
bill of sale of goods and chattels. 

The breaking-down machine was connected 
with the steam-engine by a shaft. It worked 
upon uprights from which it could not be easily 
removed ; but the uprights were fastened to a 
beam which was part of, or fixed to, the 
building. 

Held (with some hesitation) : That the break" 
ing-down machine did not pass. 

Turnbull (as Trustee, &c.) v. Mills, 1 O.A., 
272. 

— Mortgagee's Fixtures — Bill of 



Sale, 

Semble: That fixtures which, even if not 
mentioned therein, would pass by a mortgage 
of the freehold do so pass by a mortgage, not- 
withstanding that they are expressed to be 
assigned by a bill of sale to the same person, 
executed contemporaneously with the mortgage. 

Surrey v. Bank of Nkw South Walks, 1 
L.R., C.A., 116. 

See Landlord and Tenant, 5. 



FOBOIBLE ENTRY.— -^o^iw Land— Prac- 
tice — Reserving Question on Motion to 
Quash, 

An indictment at common law for forcible 
entry concluded with the words ** contraformam 
statuti" * On motion to quash. 

Held : That the words might be rejected as 
surplusage. 

That an entry vi et armis et manuforti upon 
lands over which the Native title has not been 
extinguished, is a forcible entry at common 
law. 

Questions arising upon motion to qaash the 
indictment san be treated as being taken upon 
motion in arrest of judgment, and can be 
reserved under section 69 of ** The Court of 
Appeal Act, 1862." 

Reoina v. Niramoana, 1 0. B. and F., C.A, 
76. 
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Payne v. O'Callaqhan.— " rA« Fisheries Conservation'Act, 188i" Sections, Subsections 
f^ — Rock Oysters— Having in Possession during Close Season— Conmiction— Imported 
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Maskfield v. B.otahil [^,A.]7— Fixtures— JIac7ii7iery fixed to Freehold of a Stranger — 
iOConsent of Owner ,. ,. . . . . • • ^"^ 
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Patbbbon and Another v. Huhphbibs, Comhissionrb of Crown Lands, Auckland 
[O.A.I . — " The Forest Trees Planting Encotiragentent Act, 1871,'' Sections 5, 4, 5 — 

^ '* The Forest Trees Planting Encouragement Act Amendment Act, 1872" Sections 4, 
5, 7, and «— " The New Zealand StaU Forests Act, 1886,*' Sections 29, 30—'' The New 
Zealand State Forests Act Amendment Act, 1888,'* Sections 3 and 4 — Construction — 
Implied Repeal . . . . . . . . . . « . _^ . ^7 
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Forcible Entry, 



See Gbihinal Law, 10. 



FOBEIGN ASSIGIHEE,— Right of against 
Local Creditors. — See Bankbuftgy, 49. 

FOREIGN OFFENDERS.— iSTee Habkas Cob- 
pus, 9. 

F0BE8H0BE. — See Skashobb. 

See Limitation, 2. 

FOBFEITUBE. — See Landlord and Tenant, 
4. 

See Lkssob and Lessee, 1. 



■See Pleading, 7. 



FORFEITURE OF SHARES.— ^c€ Estoppel, 
4. 

TOTLOiEBY.— Alteration of Figures in Cheque 
— " Forgery Act, 1867," S. 23. 

The alteration of a cheque for £3 by adding 
the figore 9 to the figure 3, so as to make it 
appear ft cheque for £39, although made with 
intent to defraud, is not material, and is not a 
forgery within the meaning of the Act, where 
the jury find that an ordinary person is not 
likely to be deceived by it. 

Reoina V, SiMOANS, 3 J.R., N.S., G.A., 62. 

2 Money Order Telegram— Order 

for Payment of Money — " Forgery Act, 
1867," S. 23. 

The prisoner was convicted on an indictment 
which charged him, in the first count, with 
having forged *'an order for the payment of 
money," and in the second count with having 
forged " an order for the payment of money, 
purporting to be an order on the postmaster at 
W. for the payment of the sum of £10 to J.W." 
It was proved that the prisoner, who was an 
ofiBcer in the telegraph omoe at W., had filled 
up in his own handwriting a printed form, 
commonly known as a "money order telegram," 
addressed to J.W., intimating that "the post- 
master at W. will pay yoa £10," and signed 
"J. Mills, remitter, Dunedin." No such re- 
mittance had in fact been made. The document 
was presented at the Money Order Office at W. 
by the prisoner and paid, a receipt being 
endorsed by him. It also appeared that the 
piinted form of " advice " sent from the 
remitting to the paying office, when money order 
telegrams are issued, had been filled up in the 
prisoner's handwriting. This advice was 
addressed to the postmaster at W., and pur- 

Sorted to be sign^ by the postmaster at D., 
ireoting the former to pay J. Wilson £10. 

Held (Prendergast, C.J., dissenting) : That 
the document purporting to be a money order 
telegram was not an order for the payment of 
money within the meauing of the Act ; that the 
order was contained in the "advice," and that 
the prisoner was wrongly convicted. 

Reoina V, Barnsley, 3 J.R., N.8., C.A,, 55. 



Forgery. 



'See Law Practitionebs, 1. 

See Cbiminal Law, 4, 23..'^^/ 61? 

-See Pbaoticb, 37. 



FOBESTTREES PLANTING ENCOURAGE- 
MENT ACT. 1871.— -Wm*^ of Orant to 
One Individual, 

Although under the " Forest Trees Planting 
Encouragement Act, 1871," a grant of lamd can 
only issue for 250 acres for the largest planta- 
tions, yet after the issue of such a grant a right 
to a further ^p:unt of land may be acquired by 
the same individual for fresh plantations. 

Watson (App.), Land Boabd op the Can- 
terbury District (Resp.), 1 L.R., 8.C., 
300. 

TBATTD,— Purchase toUh Notice of Equitable 
TitU. 

Where M., a tenant in common of certain 
lands, verbally aflnreed to sell his share to the 
plaintiff, who paid the purchase-money, entered 
on, and improved the lands; and the defen- 
dant, who had notice of these facts, took a 
conveyance of the land from M. and registered 
it; 

Held: That the defendant having actual 
knowledge of the plaintiff's equity, was guilty 
of fraud, and registration of nis deed did not 
protect him. 

Pbbot V, MoEat, 2 J.R., N.S., S.a, 0. 

2 Right qf Debtor to impeach Fraud to 

which He is a Party —l^wA Delicto. 

B. and another, the trustees of an arranging 
debtor, had partly realised and divided the 
estate, when tbe debtor proposed that the un- 
sold portion should be re-assigned to him for a 
certain sum. B., who was not a creditor him- 
self, but was agent for a creditor, refused his 
consent unless a mortgage to the debtor to 
secure £2873 was assigned to his principal for 
£1500. This was agreed to under pressure; 
the debtor obtained a re-assignment of the 
balance of his property, and B. recovered the 
whole amount secured by the mortgage. 

Held: (1) That this was a fraud upon the 
creditors. (2) That it made no difference that 
B. was not a creditor in his own right ; and (3) 
that the debtor, not being a pari delicto, could 
impeach the transactions. 

Newton v, Burke, 1 L.R., S.C., 46. 
Family Arrangement — Allegation qf 



Fraud and Mistake— StatuU of Limita'- 
tions. 

Where a family arrangement is in itself 
reasonable it will not be set aside on the ground 
of freud and mistake, except upon conclusive 
evidence. When such an arrangeUient is im- 
peached, the Court will only lend its assistance 
to the person impeaching it if he is willing to 
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Fraud. 

do equity, and if it is poseible at the time and 
in the action to adjust the eqaities of the case. 

STsyxNS €i tAor v. Gkx>DALL AND Othbbs, 2 
Set MiSTAKV, 2. 



•See, Company, 2. 

■i^ce Banksuftct, 64. - Z*^^ 



-jS^ee PLEADINtf, 6. 

-See, Land Transfer Act, 6. 

-<S'e« Criminal Law, 2. 

-5ee Ejectment, 4. 

■»S«€ "Adulteration Act, 1880." 
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FRAUD IN CONTRACT, PLEA OF.^See 
Contract, 10. 

FRAUD IN JUDGMENT.— i»cf Judomknt. 

FBAXJDXTLENT INTENT. — See Trade 
Mark. 

FRAUDULENT PREFERENCE.— iSw Bank- 

FRAUDULENT REPRESENTATIONS.— 5fe< 
Pleading, 24. 

GAME LICENSE.— S^<' Animal PROTscnoN 

0ABNI8HEE ORDER. — i/ien <m Moneys ' 
Attached-^AmpUecUum of Other Moneys 
not AttaeheaTn Discharge t^ Lien, 

Ad order of attachment binds moneys attached 
in the hands of the Garnishee, subject to exist- 
ing liens and charges ; but if other monevs 
come into the hands of the Garnishee in tne 
same right, all Hens and oharj^es paid will be 
deemed to have been paid out of the moneys not 
attached, and the moneys attached will be 
discharged pro tanlo from said liens and 
oharges. 

Guthrie and Larnach v, Moboan, 1 L.Ri 
aC, 366. 

GENEBAL AGENT.— <S'«« Mobtoaoor and 
Mortoaoke, 5. 

GOLD FIELDS.— If tn€r'« Rightr^ Water Race 
— Easement — Revocable License — For- 
feiture— A griculturcU Lease, 

There is a material distinction detween actual 
forfeiture and liability to forfeiture. Forfeiture 
can only be worked out by the judgment of a 
competent tribunal, lawfully set in motion for 
the purpose. 

A verbal leave and license to nse the land of 
the licensor, in deroffation of his legal rights, 
may be determiiie<1 by an essignment of the 
Uoensor*s interest to a third person. 

The holder of a miner** right and of a license 



Gold Fields. 

to construct a water race may acquire, under 
the Gold Fields Acts, an irrevocable easement 
in Crown lands. The saving of the rights of the 
Crown in " The Gold Fields Act, 1862." does 
not validate an agricultural lease issued oy the 
Crown when it is inconsistent with an easement 
previously acquired under a miner's right. 

Robinson (App.), Blundbll (Reap.), Mac. 
683. 
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'**Oold Fields Act, 1866"- 



Adj9inin{i Claimholders— Lateral Support 
— Possession — JnjuneUon, 

There is nothing in " The Gold Fields Act, 
1866," rendering the common law right of lateral 
support inapplicable to lands held for mining 
purposes. An action is consequently maintain- 
able by an occupant of lands held under the 
above Act for mining purposes, against an 
adjoining occupant for so working and mining 
upan his own land as to interfere with the 
stobility of his neighbour's. 

On an application for an injunction in such 
an action to restrain the defendant fron con- 
tinuing or repeating acts calculated to affect 
injuriouslv the plaintiff's land, the plaintiff may 
rely upon his possession merely, without showing 
in what way he has acquired a right to mine 
under the **Gold Fields Act, 1866." 

The Great Extended Sluicing Co. v. Hales 
AND Another, Mac, 896, 

NoU,^** The Gold Fields Act, 1866," is 
repealed by « The Mines Act, 1877." 



3 '*€hld Fields Act, 1866," a 

62 — Excess of Ground — Jurisdiction of 
Warden — Case Reserved by District Jud^ 
— Rule as to Costs, 

Where holders under miners* rights, and a 
certificate for an extended claim, hold ground in 
ekcess of the area authorised by the certificate, 
a Warden has jurisdiction under section 62 of 
"The Gold Fields Act, 1866," to inquire into 
the matter and to decree forfeiture of such 
excess. 

The general rule is that the costs occasioned 
by the District Judge reserving a case for the 
Supreme Court are costs in the cause. 

Senthle : That a Warden has power to decree 
that a forfeiture shall enure to the benefit of 
the complainant. 

Chino ToNa FoNO v. Lsb Chuno, IJ.R., 139. 



i **Oold Fields Act, 1866" — 

Abandonment— Death of Glaim-holder — 
Public Trustee, 

The death of a daimholder does not amount 
to an actual abandonment of the interest held ; 
and no person is entitled to take possession, 
except upon a judicial adjudication of forft^iiurr. 
Failure to renew annually a certificate of regie* 
tration d'*es not necesMkrily entail forfeiture! 



Bell t;. Fitnbss and Othbbs.— Code of Civil Procedure, Rule 471 — '* The Friendly 
// Socieiiea Act, 18S2''—DebUi due by a Society registered under the Act—Lia^bilUy of 

Members in their Individual Capacity . . 372 

■ 

y RuBDiOK V. WRATKERED.—Oaming Ads— Unlawful game—Game played with dice— 
^ *\The Licensing Act ISSl," section 149 .. .. ..491 

'feABHETT V. HsNDBBSON. — " The Oamiug and Lotteries Act^ 1881 " Section 18— Laying 



// Totalisator Odds on DisHnct Bets— Quashing Conviction . . . . . . 317 

Clabidgb t;. The Union Steamship Company (Limited) [C. A.] .—MasUran^ Semm— 

. Shipowner— Stevedore— Discharge of Vessel-Member of Crew assisting-Negligence < 

' ^Liability of Shipoioner^^ . . .^ • • ■ •„ . " • • • 294 

Hyde and ANOTHElTtir 0*Connob.— " The Gaming and Lotteries Act, 1881,'' Sections 
II 5^ 11 — Totalisator Odds . . . . . . • • • • • • • • "^ 
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Gold Fields. 

but the Warden has power, exercising his 
discretion jadicially, lo to decree. 

It is not necessary that the Public Trastee 
should hold a miner's right in order to entitle 
him to sue under the Act. 

Woodward (App.) ; Earle (Resp.) ; 2 J.R., 
12. 

5 *'Qold rtelcU Act, 1866"— 

Sluicing Claims — Running Debris and 
Sludge an Crown Lands, tkc, — Head Race-- 
Rights of Holders. 

The holders of slnicinff claims on the gold 
fields are not entitled to siaice and run oSd3>ris 
and sludge on the Crown lands of their water- 
shed, and on through the water channels and 
rivers of the country, b^ virtue of their grants 
either of sluicing claims, or of head races 
terminating at their claims, or of tail races. 

The holders of a head race for minins purposes 
are entitled to have the water in its natural 
condition, at the point whence they are author- 
ised to divert it. 

QuvFiB AND Others (App.) ; Christian and 
Others (Besp.) ; 1 J.R., N.S., S.C., 96. 

Hote.'-Bnt see Section 19 of "The Mines 
Act, 1877." 



Gold Fields. 



6 " €Md Fields Act, 1866," S. 

16— ** The Otago Waste Lands Act, 1866," 
S. 69 — THme — Pastoral Lease — Proclama- 
tion qfOoidField—CanceUaitumqfPaetorai 
License or Lease — ConstrtuUion of Words 
*' when*' and '*shaU have been.** 

The 16th Section of <' The Gold Fields Act, 
1866," provides that **when any gold mine or 
gold field shall be discovered and proclaimed 
upon anjr crown lands, which at the date of 
the passing of this Act, shaU have been under 
license or lease for depasturing purposes, it shall 
be lawful for the Governor, at Lis discretion, to 
cancel the license or lease under which such 
and shaU have been held in occupation, &c." 

HM: (1) That the word ''when" in this sec- 
tion does not mean " at the time that," but 
" after the time that," and, therefore, that the 
cancellation need not be contemporaneous with 
the proclamation of the gold fiela. (2) That the 
words "shall have been" may be read as "are" 
and that when first used they apply to the time 
of the passing of the Act ; and when they occur 
again tney refer to the time of cancellation. 

Therefore, it was competent for the Superin- 
tendent of Otago as delegate of the Governor in 
1867, after proclamation of a gold field, to can- 
cel a pastoral lease then subsisting which was 
taken to have been issued in pursuance of Section 
69 of "The Otaffo Waste Lands Act. 1866," in 
exchange for a license in existence on the 8th 
October, the day when the Act and the Gold 
Fields Act passed and came into operation. 

Maoavdrewand Others (App.)i BIaoLba^ 
AND Others (Resp.) ; 2 C.A., 19a 
(AfiOrmed by the Privt Council, 2 C.A., 
283, 1 J.R., 178.) 



7 " Gold Fields Act. 1866," as. 

60 to 69 — Warden* s Court— Assessor*s 
Powers. 

Under the provisions of "The Gold Fields 
Act, 1866" (as amended by the Act of 1867), 
assessors have a co-ordinate and concurrent 
jurisdiction with the Warden to decide questions 
of law and fact according to justice, without 
regard to rules of law or practic of Courts of 
Law or Equity. 

Grace (App.) ; Eager (Resp.) ; 2 C.A., 228. 

Note — These sections have not been re-enacted 
in " The Mines Act, 1877"— 5«e Section 124 
thereof, which regulates the duties and powers 
of the Warden and assessors respectively. 



8 Riparian Rights— ''The Gold 

Fields Act, 1866" — Right to Pollute 
Streams— Oumership ad medium filum 
aauiB — Aequiscence and Quiescence — 
Measure of Damages. 

Upon a special case stated with a view of 
ascertaining the law on the subject, 

Held: (1) The common law respecting the 
rights of riparian proprietors is applicable to the 
Colony but such rights are so far abridged by 
the provisions of " The Gold Fields Act, 1866," 
Section 6, as to give the holders of miners' rights 
the power to take, divert, and use the water of 
streams on private lands, subject to regulations 
made under the Act, but the miners are not 
entitled to return the water into the stream in a 
polluted state. (2) Auriferous deposits belong 
to the Crown subject to the Gold Fields Laws 
of the Colony. But the Crown would not be 
entitled for mining purposes to foul streams 
beyond gold fields to the detriment of the holders 
of land under Crown grants. (3) A freeholder 
may maintain an action for polluting water flow- 
ing; through or past his freehold unless it be 
within a proclaimed gold field and the pollution 
be justifiol by statutory regulation. (4) In the 
absence of prescription or grant of an easement, 
it is unimportant whether the freeholder bought 
his land before or after the proclamation of a 
gold field. There is no distinction as to use of 
pure water between the rights of a freeholder 
possessing land on one or on both sides of the 
stream. (5) Semble : That ia the Colony the 
riparian freeholder on each side of a stream is 
entitled to the soil usque ad medium filum aquas. 

(6) The nature and extent of a riparian proprie- 
tor's interest in the land affect only the question 
of damages in an action for pollution of the water 
of the stream. Any unjustified fouling is ground 
for damages, at all events nominal. It is no 
bar to the recovery of damages to show that 
without the pollution caused by the defendants, 
the water was sufficiently poUpted by others to 
render it useless to the plainnfb. {Crossleif v. 
Lightowler, L.iL, 8 Eq., 279 ; 2 Ch., Ap. 478.) 

(7) Semble : If the acts of the defendants were 
sufficient to create the whole damage suffered by 
the plaintifib, they may be liable for the who}e. 

(8) Mere quiescence may not be acquiescence; md 



PuKBNOAHU Block, In re. — " The Oovemment Native Land PurcJiases Act^ 1877" and 

*' The Oovemment Native Land Purchases Act Amendment Act, 1878" — Notifies 

fi tion of Negotiations — Lease — TVust Commissioner — Refusal of Certificate — " The 

Native Land Court Act 1886 Amendment Act, 1888," Sections 16, 17—** The Native 

Lands Frauds Prevention Act 1881 Amendment Act, 1888," Section 5 
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Gold Fields. 

the doctrine of aoquieacence ininjorioiM acts does 
not apply to Unds not belonging to the party 
said to have aoqaiesoed. 

BoRTON V. HowK AND Othbbs, 3 C.A., 5, 2 
J.R., 97* 

9 " Gold Fields Act, 18C6"— 

Prospecting ClaAm — Certificate — A bandon' 
ment — •' Prescribed Conditions. " 

Under the Otago Gold Fields regulations, no 
certificate is necessary in the case of a prospeotioff 
claim. No definite amount of labour is required 
to be employed on such claims. 

If there is sufficient eyidenoe to shew that 
Buoh a dalm has been " left unwrought for two 
dear working days** within the meaning of Reg. 
25y Section 2, the claim may be deemed to have 
been abandoned and the certificate Ib liable to 
be cancelled. 

Sernble : The term " prescribed conditions" 
in the regulation empowering the Warden to 
cancel a certificate "if any of the prescribed 
conditions hf ve not been complied witn," means 
those conditions which are prescribed for each 
particular class of claims, and not the general 
rules and regulations relating to all claims. 

Cops Aim OrHmBS (App.) ; Williams and 
Othxbs (Beep.) ; 2 J.B., N.S., S.C., 235. 
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•CertiyUaU OhtaJined hy Mis- 



representoHon^JRenewal — Warden*sJuris» 
diction — Cancellation, 

A Warden has jurisdiction to cancel a license 
for a water race if the license was obtained in 
tiie first instance by misrepresentation and 
without the prescribed conditions having been 
complied with, and is not deprived of such 
jurisdiction because the license has been renewed 
from time to time. 

Semble : It might be highly improper in the 
WMden to exercise such a jurisdiction where a 
considerable period of time has elapsed and 
several renewals have taken place. 

Semble: The terms "license" and "certificate" 
where used in the Act and Regulations, are 
intended to mean precisely the same thimg. 

BioiiiA «. Ejiddbll and Butkl, 1 L.R., S.C., 
185 
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Fouling Streams — " Gold 

Fields Act, iS66"— Nelson Gold Fields 
Mining Regulations— Agricultural Lease 
— ** Conveyancing Ordinance Amendment 
Act, 1874 —i?ipartan Proprietors 

Persons lawfully engaged in mining have no 
right to foul the water or raise the bed of a 
stream to the injury of the riparian proprietors. — 
Bortxm v. Hou)e (3 N.Z. App. Cases 5 ; 2 N.Z., 
Jur. 97) followed. It is not necessary for the 
validity of a lease under " The Gold Aelds Act, 
1866," Section 41, executed by the Governor's 
delegate, that the witness to the lease should 
add bis residence and occupation. Regulation 



Gold Fields. 

18 of the NeUon Gold Fields Regulations, does 
not make the bank of a river a road, nor does it 
limit the powers of the Crown or the Superin- 
tendent in granting leases, including the river 
bank. It is only declaratory of the principles 
on which the Superintendent will act in granting 
leases. A number of miners in separate parties, 
without consent between the different parties, 
sluiced tailings into two streams, the waters of 
which mineltd at a point above the plaintiff's 
land, the effect was that the tailings came down 
the streams, and injured the plaintiff's land. 
There was no means of ascertaining to. which 
miner or group of miners any particular injury 
was due. 

Held : That all the miners were joint wrong- 
doers, and properly made defendants to one 
suit. 

COCTKLLOV. O'DONNBLL, 1 LIL, C.A., 105. 

GOLD LICENSE. -^See Lioknbb to Mink tor 

GOODWILL.— /?e«*ratw< qf Trade-'T%m&— 
Space — Like Trades— Brewer — Bottler — 
Effect ctfter Bankruptcy of Covenant not to 
Carry on Business, 

The defendant sold the goodwill of a brewer's 
business, and covenanted not to carry on the 
business of a brewer, nor sell oolonul ale or 
porter, within the provincial district of Wei- 
ungton for 21 years. A bottling business 
formed part of the business sold, and leases of 
hotels for terms of 10 to 12 years were assigned 
as part of the transaction. 

EM: (1) That it was a breach of the 
covenant of the defendant to carry on the trade 
of a bottler. (2) That the covenant itself was 
not an unreasonable restraint of trade, neither 
time nor space beins excessive. (3) That the 
bankruptcy of the aefendant did not release 
him from his oovenant, 

MoCastht v. Mack, 3 L.B., S.C., 57. 

^C4/ /^ckyu*^..*^t^^^ / 6/yt 7 

OOVEBNOB. DISCRETION OF. — See 
" Crown Rxdrbss Act, 1871." 

GOVBBNOR* MANDAMUS AGAINST.-^ee 
PnrnoN of Right. 



GBAKD JUR'' -" CrTvtval Law, 14. 

QUABANTBE. — iVfna^ and Surety- ^ 
Negligence qf Creditor— Right qf DuSress 

'■ H a Set — y. 

In an action on a guarantee for the payment 
of a tenant's rent, the guarantor pleaded that 
at the time when the rent became due there 
was a sufficient distress on the demised premises 
which might have been distrained, but which 
by and through the nesligence of the plaintiff 
was wholly lost to the defendant. 

Held : That the plea disclosed no answer to 
the aotlon, and that a right to distrain Is not a 
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GtMrantee. 

seonrity within the meaning of the decided 
cases. 

FoBSTTH V, McLbod, Ma<s. 293. 



•Blank — A mbiguity — Extent 



of LiabUUy, 

A guarantee '*to be answerable for the 
amount of C.*8 present and future liabilities to 
you, not exceeding in the ^hole the sum of 
£ , to be payable within daja 

after demand," is a good and valid guarantee, 
binding upon the guarantor without any limit 
as to amount. 

N.Z. LOAK AND MSRCAVTILB AGBNCT Co. V, 

Patbrson, 1 L.R., O.A., 327. 



3 Action cU Law— Judgment 

entered by Consent ComditionaMy — EquUy 
Suit — E^oppd — Guaranty^ 

Where judgment in an action at law (in 
which all existing aJlesed equities could have 
been pleaded) is entered up by consent for the 
plaintiff^ and by agreement the fruits of the 
judgment are to abide the result of an equity 
suit relating to the same subject matter, such 
judgment does not work an estoppel. When a 
guarantee to a bank is in these terms : — " In 
consideration of your allowing K. an overdraft 
of LIOOO during the six months next ensuing, 
I hereby guarantee you payment of such over- 
draft on demand," an overdraft may be per- 
mitted to any amount, but the guarantor will 
only be liable for six months to the extent of 
LIOOO. Any payments made to the bank by 
the person guaranteed may be applied in re- 
dnction of a pre-existing debt, aad not to the 
guaranteed debt. It is not necessary that 
persons to whom a guaranty is given should 
voluntarily disclose the fact that the person 
guaranteed is largely indebted to them. When 
one guarantee is given in lieu of another, and 
the second is set aside, the guarantor remains 
liable under the first. 

Wabd v. National Bank of Nbw Zbalavd, 
3 Li.R>, O.O., 38. 

4 _— — Principal and Surety — 

Ouarantee — Discharge of Principal by 
Dealings with Creditor and Co-surety, 

The plaintiff Bank sued the defendant on his 
guarantee, dated 29th March, 1879, to secure 
advances to K. not exceeding £1000. The 
defendant had set up those facts as a defence, 
viz. :— That on the 17th May, 1878, the Bank 
received a similar guarantee for advances not 
exceeding £600 from one M. At the date of 
the defendant's guarantee the Bank held bills 
drawn by K., payable to his order and accepted 
by M., for £1400, which were held by the Bank 
as security tor advances to K. On 3rd April, 
1879, K. and M. were released from their 
liability under the guarantee and on the bills, 
and M. gave a new guarantee in the same form 
as before for sums not exceeding £2000. 

Held : That the above facts did not consti- 



Gtutraniee, 

tute an answer to the claim of the plaintiff, nor 
release the defendant from his guarantee. 
Where the right of a surety to put in force 
collateral securities held by uie creditor 
depends not on special stipulation but on the 

general rules of equity, he is not entitled to set 
imself up as sole judge to say whether an 
alteration was or was not for his benefit, and 
must submit to an enquiry whether the altera- 
tion was injurious ; and he continues bound if 
it can be made clear that the alteration did not 
prejudicially affect him. 

Qwxre : Whether the rule which entitles a 
surety to the i>reservation in eadem statu of 
collateral securities can be applied to bills 
deposited with bankers by customers. 

Qtuere: Whether long-dated bills specially 
deposited might not be in a different position. 

National Bank of New Zealand v. Ward, 
1 L.R., C.A., 51. 

Note, — The decision in this case has been 
affirmed by the Privy Goundl. 



■Eimdence, 



Where a person enters into a bond to pay 
such a sum as the obligee may obtain judgment 
for in another action, he, the obligor, may ^ive 
evidence of the facts on which the origmal 
action was brought, for the purpose of proving 
that there was no substantial cause of action, 
and that the parties collusively and fraudulently 
allowed judgment to be entered up. In such an 
action evidence to prove fraud may be given of 
representations made by the obligee to the 
d^endantin the original action upon the making 
of an agreement to allow judgment to be 
entered. 

Hutchison v. Hookbb and Another, 2 
L.R., S.C., 134. 



e^ 



Construction of Deed 



Mutual Covenants— Condition Precedent 
— Course of Business — Giving Time — 
Release qf Surety, 

A. B. and G. were parties to a deed contain- 
ing mutual covenants. One of these covenants 
was that certain debts due by A. to B. should 
be paid in a specified manner. Another cove- 
nant was that C. should supply goods and 
money to A. on receiving a guarantee from B. 
to a maximum amount of £400. The deed re- 
cited that this indemnity was subject to the 
gradual liquidation of the above debt of A. to 

Held : That the covenants could not be con- 
strued independently of each other, and the 
debt due by A. to B. not being paid according 
to agreement, G. could not recover against B. 
on the indemnity. Where the usual mode of 
payment for goods supplied is by bills at four 
months, and on bills becoming due the vendors 
of the goods take up the biUs and debit the 
vendee with the amount, treatinff it as cash, 
and tiJung bills at different dates for the sums 



JUNEDIN FiNANGB, LoAN, AND AGENCY OOMPANY (LiMITBD) AND OtHEBS V. BaIBD AND 

//Others. — Quatda^n ad litem — Co-defendants — Rule 69 — Interested in Result of 
Action — English Rule 
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CruaratUee. 

advanced, some of sucli bills having a longer 
cnrrency than the bills taken np, a surety who 
gives a guarantee for advances of money and 
goods in the ordinary course of business is re- 
leased by these dealings, in the absence of evi- 
dence to show that he was aware of and con* 
templated that the business was to be carried 
on in such a manner. 

fiiNO, Harrts and Co. V. HiSLOP, 2 L.R., 
S.C, 311. 



7 Fidelity Bond — Non-liahility 

of Sureties for Actions of Officers beyond 
Ordinary Duties, 

Sureties for the due performance by the secre- 
tary of a Building Society of the duties of his 
office, and for the due accounting by him of all 
moneys of the society, are not liable for the mis- 
appropriation by the secretary of the funds of 
the society which, under the rules of the 
society, ought not to have been paid to him ; 
and it makes no difiference that for years it had 
been the practice of the secretary, acting under 
a resolution of the manacing committee, to 
receive moneys of the society, even although 
the sureties had notice. 

Sperry v. Dransfibld and Others, 2 L.B., 
S.C., 319. 

8 Condition — Notice. 



In a contract between the plaintiff and M. 
it was provided that in case of M.'s bankruptcy, 
the plaintiffs might take possession of the works 
and carry them on either in the manner and 
subject to the conditions provided in sub-clause 
A. of the contract, or in the manner and subject 
to the conditions provided in sub-clause B. By 
sub-clause B. it was provided that the plaintiffs 
might, on giving notice of their intention so to 
do, take the works out of the hands of M. and 
re-let them to another contractor. M. became 
a bankrupt, and a notice was sent of the plain- 
tiff's intention forthwith to take possession of 
the works, and to take steps for ensuring the 
due completion of the contract, and the works 
were then let to a second contractor at a higher 
price. 

Held : That the notice was not such a notice 
as was provided for by sub-clause B. of the con- 
tract, and that the right of the plaintiffs to 
charge M. with the loss sustained on the re-let- 
ting being dependent on the validity of this 
notice, the plainti£b could not recover against 
the defendant, who was M.'s surety under the 
usual contractor's bond. 

Mayor, &o., op Wellington v. Bobbrts 
AND McNaui#ht, 2 L.R., O.A., 56. 



-Qucere. 



Whether the sum payable by virtue of a 
guaranty carries interest. 

National Bank v. Ward, 2 L.R., C.A., 131. 



GnarafUee. 

See Appeal from Residbnt 

Magistrate, 30. 

QTJARDIAJS '^Appointment by Court-^I^fant 
without Property— *' Adoption of Children 
Act, 1881," Section 3. 

The Court will appoint a guardian of a 
destitute orphan child for the purpose of con- 
senting to an order of adoption under Section 3 
of the ** Adoption of Children Act, 1881." 

In re Nash, 2 L.R., S.C, 286. 

HABEAS C0RVV8.—£kctradUi<m—*'TheEx-^ 
tradition Act, 1870," S. 3, Snb-s. 2— 
AsJiburton TVecUy — Consular Agent — { 
Revolt on Board Ship — Presumption, 

Sub-section 2 of Section 3 of *'The Extradition 
Act, 1870," does not apply to caste under the 
Ash burton Treaty, recited in 6 and 7 Vic., C. 
76. The status of the person making the 
requisition under the Act is a matter for the 
determination of the Executive Officer (the 
Secretary of State, or Governor) who sets the 
magisterial authority in motion. If the particu- 
lar act with which prisoners are charged under 
the Statute appears to be such an offence as* 
would fall within the terms of the Ashburt^'n 
Treaty expounded in the sense of English IpV, 
it is prima facie, to be taken to amount tp' the 
offence, according to the law of the country 
demanding extradition. That is the presump- 
tion, but the prisoner may rebut it if he can by 
producing evidence of the foreign law. Where 
a prisoner is charged with the crime of "revolt," 
it is tantamount to an allegation that he is 
accused of making a revolt. 

The ** William Tapscott** Ca.se, 1 J.R., 83. 



2 Board of Officers 

under ** Armed Constabiilary Act, 1867," 
S. 21 — No Pov)er to award Hard Labor. 

When a statute makes an offence punishable 
by imprisonment without qualification, hard 
labor may not be awarded. 

A conviction should show the jurisdiction of 
the convicting Court. Where, therefore, a con- 
viction under the "Armed Constabulary Act, 
1867," appeared to be the conviction of the 
President and not of the Board, and it awarded 
hard labor, the prisoner was ordered to be dis- 
charged. 

In re Charles King, 2 J.K., 144. 






3 Custody of Illegitimate 

Child under Seven years of Age — Contract 
for Custodyand MaiTUenance — Revocation, 

On habeas corpus^ the mother of an illegitimate 
child was held entitled, in the absence of any 
evidence that it would be injurious to the 
child's person or morals, to its custody while it 
is within seven years of ase, although she had 
entered into a contract with the reputed father 



NEW ZEALAND. 



Habeas Corpus, 

for its maintenftnoe and cuBtody by him and his 
wife, and had agreed not to interfere with the 
management of the child, and not to represent 
herself as its mother, sach contract being only 
a consent, revocable at any time. 

Rkoina v. Bailet {ex parte Emily Cassia), 3 
G.A., 46. 



Mother to Custody, 



Bastard — Right of 



The mother of an illegitimate child above 
seven years of age cannot demand its custody 
as of right, where the person in whose care the 
child is living has not obtained possession of it 
by improper means. 

Where an illegitimate child had in its early 
infancy been voluntarily placed under the care 
of another person by its mother, and allowed to 
remain so for nearly ten years, during which it 
had been supported and educated by such per- 
son, the* Court refused an application by the 
mother foe its custody, and- directed that it 
should remain with the defendants, on a recog- 
nisance being entered into to maintain the child 
until it was fifteen years old. 

Reoina v. Diooeks and Wife, 4 J.R, N.S., 

■" Justices of the Pecme 



Act, 1866," S. 9^— Sureties of the PecLce- 
Warrant of Commitment. 

A warrant of commitment for refusing to enter 
into recognisance of the peace under this Section 
is not bad because it does not recite that evidence 
was given of threats, or that the defendant had 
been convicted ; nor is it bad because it recites 
that defendant had been ordered to find two 
sureties, and it does not appear that he had been 
ordered to enter into his own recognisance as 
principal party. 

Exparte Duke, 2 J.R., N.S., S.C., 181. 



6^ 



Substituted Warrant 

and Conviction^" Distillation Act, 1868." 
S. 111. 

The prisoner was summarily convicted under 
'*The Distillation Act, 1868,^' S. Ill, and sen- 
tenced to twelve months' imprisonment, and 
committed by warrant under the hand of a 
Resident Magistrate. The conviction and 
warrant of commitment omitted the word 
' ' knowingly, " and did not state that the premises 
in which the spirits had been concealed were 
the prisoner's. A rule for a habeas corpus %vas 
applied for, and dismissed on technical grounds. 
Another rule nisi having been moved for, the 
defective warrant was uien withdrawn by the 
Magistrate, and another substituted. The 
second warrant supplied the deficiencies of the 
first, but did not recite the facts which had led 
to the substitution, and was signed on the 24th 
April, 1877, the date of the sub^tution, author- 
ising inprisonment from that date, although the 
conviction took place on 30th November, 1876. 



Habeas Corpus. 

Held : That the court could not presume that 
the substituted conviction and commitment 
were substituted for the original documents, 
no recital of the facts which led to the substitu- 
tion appearing on the face ; and that the 
amendea warrant, reciting a conviction on 
30th November, 1876, authorised imprisonment 
on and after the day on which it purported to 
have been made, viz., the 24th April, but did 
not show any justification for the imprisonment 
of the accused at the date when the rule nisi for 
the habeas corpus was moved for. 

Exparte Hamilton, 2 J.R., N.S., S.O., 208. 



7 Issue qf Writ—Dis- 

chfiLrge. 

On a motion for habeas corpus, the Court 
made the rule absolute for the discharge of the 
prisoner, without requiring the writ to issue. 



In re Kebshaw, 3 J.R, N.S., S.C., 64. 
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■ Practice — Hule moved 

without Requisite Authority from Pri- 
soner, 

The affidavit upon which a rule for a writ of 
habeas corpus is moved, must either be made by 
the prisoner himself, or show that he consents 
to the motion, or that he is prevented by 
coercion from so consenting. 

In re Winara Parata, O.B. and F., S.C.. 
31. 

9 



Jurisdiction — Murder 

committed by one British subject upon 
another in the Pacific Islands — ** The 
Foreign Offenders Apprehension Act, 
1863"—" The Pacific Islanders Protec- 
turn Act,*" 38 and 39 Vic,, C. 61, S. 6— 
Amendment of Return — JurisdictUm qf 
Justices — 'Territorial Limits of Austra- 
lasian Colonies— Judicial Notice, 

The Criminal Courts of New Zealand have no 
jurisdiction over offenders found within the 
Colony in respect of offences committed in 
places outside ner Majesty's dominions, unless 

1. The offence has been committed on the 

high seas, and within the jurisdiction 
of the Admiralty. 

2. The offender had within three months 

before committing the offence been a 
seaman employed on board a British 
ship. Or, 

3. The offender had been sent to the 

Colony by warrant of any person 
having authority derived from Her 
Majesty in that behalf. The provision 
in 24 and 25 Vic. C. 100, S. 9., 
rendering offenders in the Pacific 
Islands liable to be tried in England, 
^ is inoperative in New Zealand. 

On a motion to discharge a prisoner, the 
Court on reading the return to a writ of habeas 
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Habeoi Corpus. 

oorpua will allow the reium to be amended by 
adding a fresh warrant of detention for the 
same offence, delivered to the gaoler after 
making up his return. 

On SQoh a motion it is competent for the 
prisoner to show by affidavit that the oom- 
mitting Justices had no jurisdiction. 

The Court will take judicial notice of the 
territorial limits of the Australasian Colonies. 

Ex parte Thomas Rbnvbll, 1 O.B. and F., 
S.C., 72. 

Note. — ''The Foreign Offenders Apprehension 
Act, 18G3," is obsolete. 

flCU^lAl) k^UXl^ 1 S^^ "IMPRUONMMNT lOR 

. J J 'aa^ V^lS s I>™t Abolition Act, W*." 
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HABBOB.— " HarhwB Act, 1878"—" Tt Aro 
A^c^AM-^^^J^f^^^q-' /ftfciawkKion Act, 1879"— Coiwen* qf 

Before procc .^ * '.^1^ ^-i . "»^ •• 
Harbor under the " Te Aro Reclamation Act, 
1879," it is not neoesiAry for the Corporation of 
Wellington t^ obtain the sanction of the 
Governor. 

Attobkbt-Gbitbral v. Mayor, ko., of Wbl- 
LINGTON, 1 L.R., C.A., 145. 



2 Wharf- Jetty— Lessee of Wharf -^ 

Liability of Harbcr Board to keep Bed of 
Harbor free from Obstructiona — Negli- 
gence — ReasonaJble Care, 

Where a Harbor Board leases a jetty and the 
right of receiving dues, and vessels are bertbed 
under gCDeral instructioos given by the Harbor 
Master to the lessees, who nave no control over 
the bottom of the harbor, if from want of reason- 
able care, a vessel is berthed under such instruc- 
tion in a dangerous place, and damage is done 
to it, the Harbor Board and not the lessees will 
be responsible. It is not the absolute duty of a 
Harbor Board to keep the bottom of the harbor 
safe for vessels to rest on, but it must exercise 
reasonable care that it is so. 

The Nbw Rivbr Harbor Board v, MoLeod 
AKD OTHERS, 2 L.R., S.C, 290. 
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-Negligence of Pilot — Compulsory 



Pilotage— LiaJbUity qf Harbor Board — 
The '* Harbors Act, 1878." 

Under the '* Harbors Act. 1878" a Harhw 
Board is not responsible for the negligence of 
a duly licensed pilot, appointed by the Board. 

Semble: That under the *'Harbors Act 1878" 
pilotage is not compulsory. Holman v. Irvine 
Harbor Trustees (Series 4, VoL 4, Court of Ses- 
sions Cases, 406) followed. 

The Otaoo Harbor Board v. Gates, 2 
L.R., S.C., 123. 



'See Wharb Dubs. 



HIGHWAY.— 'S'ec Rates, 1. 



HUSBAII'D AND WIFE.— Cotwrftcrc— "Cbn- 
vtyancxng Ordinance, 1842," S.s. 24, 38, 
49, 60— Implied Covenant — Misjoinder— 
Beg. Gen. 116 and 124. 

To a declaration on a deed of mortgage made 
by defendant's wife of her own property (in 
which the husband joined) as security for money 
advanced to the husband, which the latter 
covenanted to repay, the defendants pleaded 
coverture. 

Held ; (1) That the plea was an answer to'the 
declaration. (2) That the wife was not liable 
upon the implied covenant under the Con- 
veyancing Orainanoe. (3) That the husband 
alone was liable under the deed. (4) That the 
joinder of a wife was not a misjoinder fallins 
within Reg. Gen. 116 and 124, but ground of 
demurrer. 



Peacock akd Another v. Ferouson abd 
Wife, 2 J.R., N.S., S.C., 239. 
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Conversion — Ap- 



peal from Justices. 

Where a wife has left her husband, taking 
goods with her, a person who subsequontly 
assists her to transport th.ji from one place to 
another is not liable in an action by the hus- 
band for their conversion. Where a case in- 
volving a matter of over £20 in value is by 
consent of the parties thereto tried by two or 
more justices, ^n appeal lie^ subAequen^'ly to 
tne Supreme Court. Oroves v. Jarisaens, 23 
L.J., Ex. 91 ; 4 Ex. 481, distinguished. 

Watson v. Ball etvxor, 1 L.R., S.C., 183. 



3 SeparcUe Estate— 

" ConveyandTig Ordinance, 1842, Section 
S8— Settlement^ Trustee, 

The relationship of debtor and creditor can 
exist between husband and wife where the bus- 
.band receives his wife's separate estate. Money 
belonging to a wife's separate estate received by 
her husband to be accounted for by him, is a 
valuable consideration sufficient to support a 
settlement under Section 63 of the "Debtors 
and Creditors Act, 1876.'' When a husband 
conveys land to his wife b^ virtue of the 38th 
Section of the " Conveyancmg Ordinance 1842" 
for her separate use, he holds it as a trustee for 
his wife. 

Trustee of Bray v. Cant., 2 L.R., O.A., 39* 



4 ; />ee(f qf S^MrO" 

tion— Non-intervention of Trustee— volun- 
tary Deed — ** Conveyancing Ordinance, 
1842." Sections 9, 38—Tranj^er qf Chose 
in Action — Belease — OeneraZ Covenant not 
to Sue. 

A deed otseparation made between hosband 
and wife without the intervention of trustees, 
not made in compromise of any suit oommenoed 
by either husband or wife under the matri- 
monial jurisdiction of the Court, is a'voluntary 
deed, and is no defence to an action by the hus- 



Hawkins, In re. — " The Imprisonment for Debt Abolition Act, 1874" — " The Bankruptcy 
ff Acty J8if3** — Judgment Summons — Non-appearance — Bankruptcy — Continuing Pro- 
ceedings — ** Wilful" Default of Appearance .. .. .. .. .. 187 
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W ATKINSON, In re, Ex parte Wilson and Others. — ** The Imprisonment for Vebt 
y AboliXixm Act, 1874 " — Bankruptcy of Debtor — Continuing Proceedings after Bank- 
' ruptcy^** The BankrupUy Act, 1892," Section 68 
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Htuband and Wife, 

band to reoover moneys depociited by the wife 
in a bank, notwithstanding that the husband 
covenanted with the wife not to sue for such 
moneys. A voluntary deed between husband 
and wife does not, under the Conveyancing 
Ordinance, Sections 9 and 88, transfer the legal 
interest in a chose in action from the husband to 
the wife ; it at most onl^ constitutes the hus- 
band a trustee for the wife. A general cove- 
nant not to sue, while it may operate as a re- 
lease of a risht of action, does not operate as a 
release which conveys a right or interest, and a 
release in the latter sense is only effectual where 
the releasee has some right or intereit in the 
subject matter of the lease. 

Bailey v. Unioit Bank of Aust&aua, I/td., 
2 LkR., S»C., 43. 



5 LwMucy — Z4a6i- 

l^y of ffuaband to mppotrt W\ft %n A sylum 
— " Lunatics Act, 1882." 

There is do liability on the part of a husband 
for the support of his wife while couined in a 
public lunatic asylum without an order made 
under the " Lunatics Aot» 1882." 

Rkoina V, BoBiKSON, 2 L.B., S.C., 314. 
— N8'«e Praotioi. ^ ^7 



■See BiNKMiPTOT. 



laNOBANOE OF CONDITIONS. — Su 
Insub^cb, 2. 

ILLEGITI1£ATE CHILD. -- 8u Habbab 
CoBPUS, 3, 4. 

XLLVESS OF WITNESS.— iS^ Practiob, 
2L 

ILUOIT COHABITATION.— /»e« Pabtnbb- 

SHIP, 13. 

IMPLIED DBMISE.— <8te LAia>LORD and 
Tbvant, 3. tcj^AA^s^uL^ om^ J, ^ 7 

IMPLIED WARRANTY. — «'ee Sale bt 
Samflb, 2. 

IMPOXJI^ING.— '2)i«^reM i>af7ia^e feasant. 

Vi\/ Pj/h «.The Impounding Ordinance, 1862," of the 

€•/!// province of Otago> permits the owner or 

*- ' »(»^ occupier of land enclosed by a substantial 

fence to impound cattle found trespassing 

thereon, such owner or occupier delivering to 

the keeper of the pound a memorandum stating 

the number of cattle impounded, the place of 

trespass, Ac. To justify an impoundins under 

the Ordinance, it is necessary to show tnat the 

memorandum required to be delivered to the 

poundkeeper was in fact delivered. 

Reid V, Fui/roN and Anothbb, Mac. 734. 

IMPRISONMENT FOR DEBT ABOLITION 
ACT, 1874.— Habeas Corpus. 

It is not necessary that as order made under 
'*The ImprUonment for Debt Abolition Act 
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Imprisonment for Debt Abolition Act, *74. 

1874," should be drawn up in open Court. It 
is not necessary that the Magistrate should 
state in open Court the grounds upon which the 
order was made, though it is essential that they 
should appear in the order when drawn up. 
When the order makes no mention as to the 
place of payment of the money, it is a reason- 
able intendment that it be paid into Court, and 
such omission does not invalidate the order. 

FiNLAYSON V. M*DoNAJUD, 1 L.R.; S.C., 238. 

2 BiUes qf R.M, 

Court — Order Prorunmced in Court — 
VaritiHon, 

Where a judgment debtor is ordered to pay a 
judgment debt on or before a certain specined 
da^, and in default of payment to oe im- 
prisoned, an order made in form A. appended to 
the Rales for Resident Magistrates Courts, 
under " The Imprisonment for Debt Abolition 
Act," wherein no default is mentioned, is bad, 
and must be quashed, although it has not been 
drawn up until the time allowed for payment 
has expired and default has been maoe in the 
payment of the judgment debt. 

Elliott v. Grant, 2 L.R., S.C, 64. 

IMPROVIDENT ARRANGEMENT. — i9es 
Cobpobation, 7. 

INOHOATE JUDGMENT.-i^eeCBBTincATB 
70B Costs. ^ 

IN00N8I8TENT FINDING.- Ami Pbaoiicb, 
29. 

INDE0EN07.— " ComtaJbulary Force Ordin^ 
once, 1849,'' S. 12. 

A man cannot be convicted under Section 12 
of *' The Constabulary Force Ordinance, 1849," 
unless the o£fence charged was intentional, and 
was an absolutely ixeoessary oonsequenoe of the 
defendant's action. 

Rboina V, WoBTH, 1 L.R., S.C., 399 

Kote, — ^The above Act has been repealed by 
the " Police Offences Act, 1884." . 

INDEMNITY. —Contributionr-Partners'- Co- 
sureties — Right to sue Joint Oumers 
^iepanUely—Insolvency of one Co-ovmer. 

When a person owing a debt upon property, 
sells shares in the nroperty to other persons who 
agree to pa^ the aebt, he can when demand is 
made upon him for payment, and before payment 
of the debt or any part of it, claim to be indem- 
nified by the purchasers for their shares of the 
amount of the indebtedness, and it makes no 
difference to this rieht if the person primarily 
liable has become bankrupt and has died before 
the suit, and his assets have proved deficient. 
The amount of the indemnity in such case will 
be the full amount of the claim, and not the 
amount of the dividend which the bankrupt 
•estate oonld pay. Whore one of three Joint 
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Indemnity, 

debtors has died, and the creditor tnes the two 
Barvivin^ debtors and recovers jadgment, his 
several nght of action affainst the estate of the 
third is not eztioguished unless the former 
jadgment has been satisfied. Where several 
persons are partners or co-owners in a property 
indivisible, and one incurrs liability for the 
common benefit, he is entitled to be indemnified 
by the others, and the shares of those who are 
nnable to pay must be paid by those who are. 

SefMt: Where snch a person immediately 
liable has become bankrupt, the creditor has an 
absolnte right in order to recover his debt, to 
set in motion the Trustee in bankruptcy of the 
former. 

Thb Gbbditor's Tbvstu in Bankbuftot of 
the property of John Henderson v. H- 
W. DiVKB AND Othxbs, 1 L.R., S.C., 
369. 

INDIOTMEHT.—i^M GRDUirAL Law. ♦ f^^ 7 

TSTAJXT^—PetitUyning by next Friend— CosU. 
In applying for an order appointing a next 
friend to act for an infant plaintiff, the proposed 
next friend, and not the infant, must be the 
petitioner. 

Costs may be ^ven to a defendant before 
appearance on settmg aside a writ. 

Allen v. Daily Southbrn Ceoss Company, 
2J.R., 154. 



— 8t€UfUe qflAmUoHona, 



Where a man j^rmits another to enter into 
poaseision of a piece of land, and eighteen 
months afterwards conveys it to an infant, the 
latter cannot on the ground of disability extend 
the period of limitation beyond twenty years. 

Stbvbnb et uxor v. Goodall and Othibs, 2 
L.R., S.Ct, o. 

INFANTICIDE.— <S^ee Bvidsnob, 9. 

INFORMAL VOTING PAPER.— ^ce Quo 
Warranto, 3. 

INFORMATION DEFECTIVE.— fiicclNDicx- 

MKNT, 17. 

IPFORMATION OF INTRUSION. — RoycU 
Instrwtions 1846, C. 12, S. 12—Declara- 
turn of Royal Qract— Damages, 

When a depasturing license Lb revocable at 
the will of the Crown, the occupier becomes an 
intruder from the moment of revocation. 

The 12th Section of 0. 18 of " The Royal 
Instructions of 1846" was a declaration of 
Royal grace, bounty, and policy, and does not 
divest the Crown of its proprietaxr right to its 
demesne lands in New Zealand. Where, there- 
fore, an intruder continued in wrongful occupa- 
tion of such lands. 

Held : That the proper measure of damages 
as between himself and the Crown was the 



Information of Intrusion. 

same as any subject might have against a 
trespasser — viz., the fair rack rent value of the 
land during the period of intrusion, and not 
merely the rents, fees, and assessments which 
the Chrown might claim from a duly licensed 
holder of the same lands. 

RioiNA V. M*Lran, 1 J.R., 6. 



Lands, 1. 



-Su Waste 



-See Land. 



IN J UNCTION.— /nctimfr2e DrfeeU in Aftdavits 
— DiasoliUion — Coats, 

An ex parte injunction dissolved on account 
of an incurable defect in the affidavit on which 
it was obtained will be dissolved witb costs ; 

JSeeus : If the irregufaoity was one which 
might have been waived. 

Machin and Others v. Walksm, 1 J.R., 8. 



-Ex parte /functions — Material 



Facts. 

The Court deals with great strictness with 
parties who apply for ex parte injunctions, and 
the plaintiff applying comes under a contract 
with the Court tnat he will state the whole case 
fully and fairlv. If he fail to do so, and the 
Court finds when the other party applies to 
dissolve the injunction that any material fact 
has been suppressed or improperly brought 
forward, it will dissolve the injunction ¥rithout 
deciding on the merits. 

Smith v, Palmrr, 1 J.R., 195. 
'Assignment of Personalty — 



Covenant for Title — Fraud — Misr^iresen' 
tation — Breach qf Covenant, 

A deed was executed transferring to C. the 
interest of T. in a flock of shee]^ depastured on 
the run of L. The deed contained covenants 
for title, and against encumbrances created by 
T., L, or others. It was alleged by T. that he 
was iffnorant of this covenant in the deed, and 
was mduced to sign the deed by fraudulent 
misrepresentation. Incumbrances had b<»en 
created by L, including all the sheep depas- 
turing on his run, at a period antecedent to his 
agreement with T. L. became involved, all 
the sheep on his run were seized by the mort> 
gagees, and his estate sequestered. C bronght 
two actions against T., one in which damages 
were claimed on account of alleged misrepreeen- 
tation of the number of sheep on the run bear- 
ing T.'s brand, and the other for breach of the 
covenant for title. T. then commenced a suit 
for relief against the covenant, and praying for 
an injunction to restrain the prosecution of one 
of the actions. In this suit an order was made 
for an injunction to restrain C. from prosecut- 
ing any action for the causes mentioDed, except 
the action for breach of covenant^ until that 
action was determined. 

Held, on appeal : That the questions in the 
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McSeveny v. The Canterbuby Co-opekative Freehold Laud Association (Limited) 
n AND Othebs. — " Tht Industrial and Provident Societies Act, 1877 ,"' Section 13 — 
* Dispute between Member and Association — Compulsory Arbitration under Rules — 
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InfuncHon, 

two actions of G. v. T. were not identical, and 
(it haying been admitted by the appellants that 
the action on the covenant might be restrained) 
jadgment was nven for an alteration of the 
order accordingly. 

Chafmak (App.)> Tooth (Reap.), 1 C.A., 34 



-" OUzgo Waste Lands Actt 



1872 "—Powers of Board— Practice. 

A Waste Lands Board, constitated by " The 
Otago Waste Lands Act, 1872," is not a Court 
of Justice, but an administrative body, and the 
Court has jurisdiction to restrain it by injunc- 
tion from committing an illegal act. Such a 
Board can only create such interests and estates 
as are authorised by the statute. 

On a motion to dissolve an injunction, th^ 
defendant may rest his defence solely on 
affidavits, and raise by that means all matters 
of defence he might have raised by plea. 

Hbrbkrt v. Tubnbull and Othsbs, IJ.R., 
N.S., S.C., 24. 



5 Public Trust'— Corporation — 

" PMic HecUth Act, 1872." 

The erection and maintenance of a Fever 
Hospital on land reserved for public recreation, 
and vested for that purpose in a Municipal 
Corporation, is a breach of trust which will be 
restrained by injunction. A plea that the 
Corporation, in establishing the Hospital, acted 
in exercise of its power as a local Board of 
Health under " The Public Health Act, 1872," 
to no justification of the breach of trust. 

The Solicitob-Gxnsbal v. Thb CoRPOBATioir 
OF DUNEDIN, &c., 2 J.R., N.S., S.Cm 
170. 

Jfoie, — ^The above Act has been repealed by 
''The PnbUo Health Act, 1876." 



6 Pight to Lateral Support - 

Ancillary Iiyunction under Reg, Oen. 
44t7—Emdence qf Property in Action for 
Conversion qf Aury/erous Earth — In- 
consistent Description of Pa/rcds Con- 
strued, 

In an action for damages, caused by removal 
of latend support, the jury found that de- 
fendants had wrongfully left plaintifiTs ground 
without reasonable or sufficient support, but 
th»t plaintifb had contributed to the slippinff 
of the soil by their own negligent mining, and 
were entitied to no danuiges. 

Held: That on these findings defendants 
were entitled to judgment, the gist of the 
action being appreciable damage caused by 
defendants. 

The jury also found that the defendants were 
continuing to remove the support from the 
plaintifiEs' ground ; 

Held : No ground for a perpetual injunction 
under Reg. Gen. 447. 



Injunction, 

In action for conversion of auriferous earth, 
possession of the site comprised in a mining 
lease from the Crown from which the earth 
has slipped, is prima fotcie evidence of property 
in the earth, and it is not necessary to deduce a 
title from the lessees. 

In the description in a Crown lease of the 
ground demised, which was bounded by four 
straight lioes, and delineated by a plan in- 
dorsed upon and referred to by the lease, the 
bearings and lengths of the four sides, as given 
in the verbal description, were such as would 
not enclose a space, there being a deficiency of 
50 links out of a total periphery of 2945 links. 
By assuming an error of 50 links in the length 
of the eastern side, the other elements of the 
figure (viz., the three remaining sides and the 
four angles) would be preserved unchanged ; 
the area also would agree with the description. 

Hdd : That this was the proper correction, 
being that which would involve least departure 
from the terms of the instrument. 

Clatton and Others (App.); Morrison and 
Others (Resp.) ; 2 C.A., 263. 



7 Waste Lands Board — Manda- 
mus — Appeal— Application to Purchase — 
Price Raised Pending Application — Appeal 
to Privy Council, 

A Waste Lands Board, possessing administra- 
tive as well as qaasi- judicial functions, may be 
restrained by injunction from performing any 
administrative act. 

An injunction will not be refused on the 
sround that the plaintiff has a remedy by man- 
damus against the Board, or by appeal against 
its decision. A writ of mandamus is not of 
right, therefore such a remedy is not a ^ound 
for preventing; the Court from exercismg its 
equitable jurisdiction. The provisions for re- 
hearing and appeal, ip " The Southland Waste 
Lands Act,*' and <*The Waste Lands Board 
Appeal Act, 1867," do not furnish such a remedy 
as to prevent the interference of the Court by 
injunction, in the case of a person whose legal 
rights are about to be affected by an adminu- 
trative act of the Board. 

An application for the purchase of waste land 
was duly tua'le on the 27th June, 1873, and 
adjourned by the Board from time to time until 
the 12th August, when it was granted. On the 
9th July the price of the land was raised by 
Order in Council from £1 per acre to £3. 

Hdd (Williams, J., dissenting): That the 
application being complete on the 27th June, 
and there being then no valid objection to it, 
the applicant b^ame entitled, on the granting 
of his application, to purchase the land at the 
price at which the land was open for sale on the 
27th June — ^that is £1 per acre. 

The Court of Appeal has no jurisdicion to 
grant leave to appeal to the Privy Council from 
its decision upon any question removed into the 
Cuurt of Appeal from the Supreme Court, by 



98 



DIGEST OF GASES 



Infunction. 

oonient of parties, under Section 19 of *' The 
Court of AppeU Act, 1863." 

Sfkncs v. Pbarson Ain> Otheks, 3 J.R., 
N.S., C.A., 1. 
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Hawk^s Bay and Marl- 
borough Bivera Act, 1868"— /Tow of 
Water— Bights of Boards whose Dividing 
Boundary is the Centre Line of the same 
Biver, 

Where the diatriots of two Boards constitnted 
under "The Hawke*8 Bay and Marlborough 
Hivem Act, 1868," have as a common boundary 
the centre line of the eame river, neither 
Board can interfere with the flow of water in 
the channel of the dividing river withoat the 
consent of the other. 



DODSOV 

131. 



V. Paskxb, 1 O.B. and F., S.C., 



•Biparian Proprietor — Foul- 



ing Stream — Acquiescence, 

To establish a case of acquiescence in 
defence of a suit for an injunction against foul< 
in^ a stream, it is necessarv that the person 
doing the acts complained of show that he was 
encouraged by the other side in the doing of 
those acts. It is not necessary that the injury 
should be serious to entitle the plaintiff to an 
injunction ; it is enough that the plaintiff's 
right is invaded. A., a mill owner, erected a 
mill on a river which flowed past B.'s land. 
The mill was erected with B.'s knowledge, and 
B. was occasionally employed for waves at the 
mill. Sawdust and shavings were discharged 
horn, the mill into the river, and flowed past 
the plaintiff's land, some entering an ana- 
brancn of the river and doing injury. 

Held : That the above facts did not consti- 
tute a case of acquiescence on the part of B., 
and that he was entitled to an injunction. 

Eaolb, Booth, and Othsbs, and Booth 
AND Otebbs V, Eaolb, 2 L.R., S.G., 
166. 



-See Attachmkmt, 1. 

See COPTBTOHT. 

-See QoLD Fiblds, 2. 
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-See Mortoaook and Mobtoaobb 



See Pbaotiob, 34. 



mSAVITT OF PRISONER. — Prac<kj(5 — 
'*Lunatks Act, 1868," S. 8. 

Prisoner being called upon to plead to an indie 
ment for murder, her counsel stated that she 
was insane. The Court required some prima 
fousie evidence of insanity before empanelling a 
jury to try whether she was insane or not, and 
the gaoler, nurse, and doctor were called. The 
doctor stated that the prisoner was insane. A 
jury was then empanelled from among the by- 
standers and sworn to try whether the prisoner 
was insane or not. Beg. v. Daivies, 3 0. and K. 
328, dissented from. 

Semhle : That the affirmative lies on the 
prisoner in such cases, and prisoner's counsel 
should begin. 

Rboina V, Dbakb, 1 J.R., N.S., S.C., 107. 

Note,— "The Lunatics Act, 1868," has been 
repealed by « The Lunatics Act, 188^" . 

INSENSIBLE FINPING.-^ee Trial. 
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INSUBANOE. 

FIRE INSURANCE. 

1 CofndiJtion Avoiding Policy — 

Beasonableness of Condition — Condition 
Broken ew to Part of Property Insured, 

W. was insured in the S. Company for £250 
upon the following items : — Furniture, £82 10s ; 
household goods, £76 ; pianoforte, £40 ; organ, 
£62 10s ; total, £250. During the currency of 
the policy the furmture and household goods 
were insured by the appellant in two other 
Insurance Offices for £250 and £200 respectively. 
The piano and organ were not insured ^sewhere. 
There was a condition printed on the back of 
the policy to the efifect tnat no claim wonld be 
recognised or recoverable if theproperty insured 
was also insured in other ofi^es, unless the 
particulars of such other insurances were noti- 
ned to the Company in writing and allowed by 
them by endorsement on the policy. No notice 
of the additional insurances had been given. A 
fire took place and destroyed all the property 
insured, which exceeded m value tne total 
amounts insured. The plaintiff brought an 
action in the District Court at Nelson, and the 
Judge gave judgment for the defendants. 



INNUENDO.— iSto LiBBL, 9, II. 

See Slastdbr, 3. 

See ACQUTE8CENCB, 4. 

See P&AcricB, 23. 

INJURY BY DOGS.- .9c« Does. 
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ffeld, upon appeal to the Supreme Court : 

That a condition in a policy of insurance, that 

notice of a second insurance shall be given to 

the first insurer, in order that ^e C^mpsny 

/.. *L may have the option of withdrawing from the 

2% 1 ^ contract if they think the safety of the property 

imperilled by such additional insurances, is not 
unreasonable. That where a policy of insurance 
on several articles contains such a condition, 
and a second insurance on some of the articles 
is subsequently e£fectod witiiout notice to the 
first insurer, tne assured cannot recover on the 
first policy even in respect of the articles not 
included in the second insurance. The jndg- 
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— Innoctnl Omistion in Propoial^CoMmon MUlakt-^UitTepretenlalunt—PartwJar) 
d/ Lois — Total Lou of HtniM — Non-compliance with Condition 



THE Estate of Bradbcby v. The South Bhitimh Firb 
x' AST) SliiiiSB Imsdbasce COMPANY TS.C. A C,A.] . — Fi" Jfuurance — CoiMiitioiM 

" 0/ the Policy— Notice 0/ Lou and Vti-ificiitimi of Claim— Condiiioiu precedent— 

_^ Siibatan lial Compliance with Coiiditiom— Agreement iii SitMUution of CondUiont tii 

EguiTABLK LiPB Absobancb Sqciett of thb Uhttbd Statsb v. Bbbtib [C.A.] .— PfO- 

jwol /or I,y« pDltej— Wafw* of Policy— Mitrepretentation l^ Agent^ExisHng Fact 

s —Fratid—Liabilitj/ of Principal—Action of Deceit— Ueasare of Damage*— Nominal 



lELANli AND Others r. Thk Svi:tji Bkitish Inhl-ra: 
Building Act {It Geo. III. c. 7S). Section 83— Fire 
siiranee Company — Applicabilily to Nent Zealand 
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Inmranee, 



Fi&B nrsu&ANGis. 



ment of the Diatriot Jadge was therefore 
affirmed. 

WfliTBv. Sooth British Insurakob Com- 
PAKY. 1 O.B., aad F., S.G., 2a 



Insurance. 



2 ■ Fire Insurance — Ignorance of 

CofnditwM — Acceptance of Policy — 
Insurtd Elsewhere, 

In an action on a contract for fire insaranoe 
defendants pleaded that the contract was made 
sabject to certain conditions, one of them being 
that no damages sh^nld be recoverable if the 
property insured had been previously insured 
elsewhere, unless the xxurticulars of such other 
insurance were notified to the Company in 
writing, and allowed by endorsemout on the 
policy ; that the pro{K>sal for insurance signed 
oy the plaintiff contained the words " not other- 
wise insured," whereas the property was at the 
time insured in another company ; and that a 
policy of insurance in conformity with the pro- 
posal was executed by the defendants, and 
accepted bv the plaintiff. Plaintiff replied that 
immediately after the policy was forwarded to 
him, he gave notice in writing to the defendants 
that he refused to accept it or be bound by it. 
Defendants rejoined that plaintiff did not fldve 
the notice until seven days aftar the policy nad 
been forwarded to him. This was denied by 
plaintiff's sur-rejoinder. 

Held, on rule for new trial : (1) That the 
plaintiff was bound by the terms and conditions 
of the proposal, there being no proof that he 
had been misled by the defendants ; the juiy, 
moreover, having found that he siened the 
proposal negligentlv. (2) That the policy when 
executed became the property of the plaintiff, 
and was thenceforth held by the company for 
him ; that acceptance of the policy was 
unnecessary to make it binding on the oompany ; 
and if, when he took it up, he found it was not 
in conformity with his agreement, his only 
remedy was a suit for its rectification. 

Rule absolute to enter judgment for de- 
fendants. 

Flxzmam v. Standard Insukanob Co., 2 
J.R., N.S., S.C., 64. 



3 ^__ Fire Insurance — Comditions — 

Insured Elsewhere— Knowledge on behaif 
of Company. 

Where it is stipulated in a policy that notice 
in writing must be eiven to the insurance com- 
pany of any other insurance, mere knowledge 
of the existence of another insurance is not a 
waiver of the stipulation ; and in the absence 
of written notice the insured is not entitled to 
recover. 

SembUe : That even the fullest verbal notice 
woidd not have been sufficient. 

WsBB V. Niw Zkaland Insuranob Co., 2 
J.R., N.a, S.C., 193. 
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4 Breach qf Condition — Failure 

to give Notice qf AUeraHon qf JRisk-^ 
Notice — Mortgage^Beasonable Time. 

A policy of insaranoe on an hotel oontained a 
condition avoiding the policy if no notice were 
given of loss of license ; the hotel lost its license, 
and no notice was given to the insurer or to tiie 
plaintiff, who was mortgagee. Sixty days after- 
wards the hotel was burnt. 



Hdd: That although the plaintiff had no 
notice, and was only mortgagee of the property, 
the policy was avoided, sixty days being more 
than a reasonable time within which notice 
should have been given. 

Semble: That the plaintiff, though personaHy 

Siorant of the fact of the loss of license, was 
ected by the knowledge of his solicitor. 

. Rhodbs v. Thb Union Firb IsbURAiiCB 
Company, 2 L.R., S.C, 106. 



5 —^Mortgage — Insurable Interest 

— Beneficial Interest qf Mortgagor in 
Policy defter Mortgagepaidqff'—A ssignaJMe 
Chose in Action, 

A person who effects an insurance on goods, 
and assigns the polic]^ to a mortgagee, retains a 
beneficiu interest in it, and a re-assignment of 
the policy to the mortgagor after the destruc- 
tion of the goods by fire is not an assignment of 
a litigious chose in action. In such a case the 
mortgaffor can recover the full value of the 
goods destioyed, up to the amount of the policy, 
notwithstanding that a less amount was due to 
the mortgagee at the time of the fire. 

Db Launat v. Thb Northbrn Assuranob 
COMPANT, 2 L.B., S.C., 1. 
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Insurable Interest — Unpaid 



Vendor withotU lAen, 

The holder of a policy of fire insurance over 
ffoods, who has wholly parted with the proper^ 
uk the goods insured, has no insurable interest 
therein, even although the purchase money for 
the goods has not been paid ; and the question is 
not affected by the fact that the vendor depends 
upon getting paid from the sale of the goods, and 
that their destruction reduces the vendor to a 
state of insolvency. 

MOLLISONAND OTHBRS V. VlOTORIA InSUR- 
ANOB COBfPANY, LZMITBD, 2 L.R., S.C.. 

177. 



7 Beinstatement — SXection — 

Mortgage — Insurable Interest— Pleadings 
— Necessary A verments. 

Where a policy of fire insurance gives the 
insurer the option if electing either to pay the 
amount of the poller or to reinstate, and after 
a loss the insurer eleots to reinstate, this does 
not constitute a fresh contract between the in- 
surer and the insured, but the election relates 
back and the policy will be read as if it had 
originally been one simply for reinstatement. 
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Therefore, in ft decUraiion npoa the policy it 
isDot neceseaij to aver an insnrable interest 
in the plaintiff beyond the time of loss. If, 
through want of title in the insured, or from 
other canse, the insurer, after electing to rein- 
state, finds it impOMible to do so, he is not bound 
by his election. An averment in a declaration 
upon such a contract that the insurer has elected 
to reinstate, means that he has made a binding 
election, aud when the consent of another person 
would be necessary to make this election valid, 
such a consent is impliedly alleged. 

Semble : That an insurer cannot refuse to 
settle with a mortgsffee on the ground that the 
mortgage money has been repaid sinoe the loss. 

Thk Bank of Nkw South Walks v. Thb 

BOYAL InSURANOB COMPANY, 2 L.B^, S. 

C, 337. 

8 ** ZAfe Asturance Companies 

Act, 1873," S. 4&— Life Policy— Payment 
of Debts — Personal Representatives — Con- 
stmctian. 

Subject to the conditions mentioned in Sec. 
46 of *'The Life Assurance Companies Act, 
1873," a life policy is not liable to claims against 
the assured or his personal representatives, and 
the assured may dispose of toe same by will, 
and if he dies intestate as to the pulicy it will 
be distributable by the executors, as adminis- 
trators, amongst the next of kin. No trust is 
created by the Statute for the benefit of the 
next of kin, and the assured may dispose of his 
interest by assignment during his life. 

The term " personal representative " means 
the executor or administrator of such person. 

Hammond v, Thb Public Tbustbb, 2 J.R., 
N.8., 8.C., 186. 

i^o^.~Section 46 of '*The Life Assurance 
Companies Act, 1873," is repealed by '< The Life 
Assurance Policies Act, 1884." In case of 
bankruptcy of policy-holder, no interest in such 
policy will pass to the official trustee, vide Sees. 
33 and 34 of the latter Act. 
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marine insurance. 
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Marginal Bestrictions — De- 

viaMon — ComtraveTUion of Utatutory 
Provisions — Illegality — " The Steam 
NavigcUi<m Act, 1862." 

A policy of marine insurance on a steam vessel 
contained certain marginal restrictions, which 
included two places specially excepted in 
the body of toe policy. The defendants 
pleaded (2) that the vessel was lost at a place 
specially excepted by the marginal restrictions, 
but which was not one of the two places 
specially excepted in the body of the policy. 
And they also pleaded (3) an infraction of "The 
Steam Navigation Act, 1862," viz., that on the 
voyage, when the vessel was lost, she wns 
carrying on her upper deck cattle not secured 



MARINE INSI7RANCE. 



in stalls, Ac, without any certificate having 
been obtained from the chief Marine Board, fto. 

Held, upon demurrer, that the second plea 
was bad ; that it was plain on the face of the 
record that the marginal clause was one of the 
stereotyped clauses of the policy, and liable to 
be overruled by the special provisions of the 
policy ; that the insertion of a special clause of 
exception was ground for concluding that the 
ordinary formula of exception was not to operate 
in the policy ; and that as the places specially 
excepted in the body of the policy were amongst 
those specified in the stereotyped clause, the 
maxim '* Expressio unius est exelusio aUerius** 
applied. 

Held, also, that the third plea was bad ; that 
although there had been an mfraction of '' The 
Steam Navigation Act, 1862," vet as the risk 
was essentially a time risk, and the loss was not 
attributable to the legal act (which was some- 
thing not contemplated at the time when the 
insurance was effected, but casually done during 
the course of the traffic of the vessel), no im- 
plied warranty had been broken by the assured. 

Thomson and Others v. Thb Nbw Zealand 
Insurakcb Company, Mac. 124. 

Note,-* 'The Steam Navigation Act, 1862," 
has been repealed by '*The Shipping and Sea- 
men Act, 1877." 

10 Marine Insurance— Mixed 

Policy— Prohibited Voyages -Ship Lost 
while Sailing to Place Prohibited. 

A vessel was insured against total loss for a 
period of six mouths, the vessel to sail on the 
Souch and East Coasts of the Middle Island of 
New Zealand. During the currency of the 
policy the vessel left a port on the South Coast 
of the Middle Island for Uokitika, on the West 
Coast. The West Coast of New Zealand was 
mentioned in the policy as one of the places or 
ports to go to, or call at which, would vitiate 
the policy. The vessel never reached the point 
of divergence at which the South Coast may be 
said to end and the West Coast to begin ; but 
was driven back and lost at a place on the 
South Coast. 

Held : That the policy was vitiated, and that 
the assured was not entitled to recover. 

Caldbk and Others u. Moss andOthbrs. 
Mac 463. 
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Total Loss, 



'Marine Inswrance—A bsolute 



The distinction between an absolute and a 
constructive total loss, is a substantial and not 
merely a verbal distinction. 

A policy of marine insurance was issued by 
the defendants to cover an *' absolute total loss " 
of a vessel belonging to the plaintiff, and the 
vessel having been ariven ashore under ciroam- 
stances amounting at most to a oonstmctive 
total loss, it was 
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Insurance. 

MABINB IN8URANGB. 
HM : That the defendants were not liable. 

Smith v, K.Z. Ihsurangb Compant, Mao. 
611. 

2^ote, — Semble : Absolute total loss is wher 
the ship is totally destroyed, and constructive 
total loss is where the ship remains in specie 
but its restoration would cost more than it 
would be worth when restored. Absolute total 
loss requires no notice of abandonment ; con- 
structive total loss does require such notice. 

12 — — — Marine JwniraTice — Policy 

— G(m8tructi<m — Written and Printed 
Matter— Exception — Free from Average 
untes8 OenercU, 

The blank in a body of a printed form of a 
marine policy of insurance was filled up with 
words in writing, '* On colonial produce, as per 
bill of ladine. Warranted free from average 
unless general. '* In the conditions in the printed 
memorandum following, certain provisions were 
made about wool and cotton, and then the fol- 
lowing printed words occurred : ''And all other 
goods or merchandise, except live stock, are 
warranted free from average unless general, or 
the ship be tprecked," 

Held : That the written and printed matter 
could not be taken as cumulative, but must be 
treated as so discrepant that the written matter 
must prevail, as expressing the immediate 
intention of the contracting parties ; and, 
therefore that the assured could not recover for 
a partiid los^ on tiie wreck of the ship. 

BSLCHEB AND ANOTHER V, ThE SOUTHERN 

Insurance Company (Limited), 2 C.A., 
59. 
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-Marine Insurance — Becti/i' 



cation of Deed— Prior or Concurrent Con- 
tract — Marine Policy — Slip — * * Stamp 
Act, 1869/' S.S. 18 and 19. 

The Supreme. Court has power to rectify 
policies of insurance. 

In order to enable the Court to rectify a deed 
there must be a prior or concurrent binding 
contract. A policy of marine insurance — mean* 
ing thereby any instrument whereby a contract 
for marine insurance is entered into — is abso- 
lutely invalid aocordine to the provisions of 
*'The Stamp Act, 1869,'*^ S.s. 18 and 19, unless 
duly stamped. 

Therefore, where it was sought to rectify the 
terms of a policv by means of a slip containing 
the particulars of a concluded agreement, which 
was not duly stamped as a policy, 

Meld: That the Court could not grant the 
relief asked. 

Brogdbn and Sons v. Millar, 3 C.A., 109, 
1 J.IL, N.S., C.A., 1. 

^ote.— <*The Stamp Act, 1869," has been 
repealed by «*The2$tamp Act, 1882." 



INTENT OP GRANTOR.— iSfee Voluntary 
Ajn) Fraudulent Conyetanob. 

INTENT TO DEFRAUD.— 5ee PRAonoi, 
37. 

INTENTION OF YOTEBL—See Quo War- 
ranto, 3. 

INTEREST.— iS^e^ Banker and Cusfomxb, 4, 

INTERESTED CORONER.— iSiea Coroner. 

INTERESTED COUNCILLOR.— /9ee Corpora- 
tion, 7. 

INTERESTED JUSTICE. — See Criminal 
Law, 15. 

INTERNATIONAL LAW-Foreign StaU-- 
Civilised StaXe— Samoa— '* Naturaiization 
Act, 1870 "— " Pacific Islands Protection 
Acts," 1872, ms—** Foreign Jurisdiction 
Acts*' — High Commissioner for Western 
Pa^fic—Judidcd and Executive Office — 
Order q/" Prohibition — Order of DeportO" 
tion — Action for False Imprisonment, 

By the term "foreign state'* in section 6 of 
the " Naturalization Act, 1870" must be under- 
stood a civilised state. A transfer of alleffiance 
is contemplated by the statute, and a British sub- 
ject who seeks to take advantage of it to renounce 
bis natural allegiance must come under some 
equivalent socialand national restraint*. In the 
view of international law a state such as can be 
recognised as a member of the family of nations 
must be one in which there has been habitual 
obedience by itp subjects to superior authority, 
and a power of enforcing obedience to the laws, 
and the observance of the demands of inter- 
national law. Samoa is not an independent 
state. Where the Crown has by (hrder in 
Council declared what is, and what is not, to 
be recognised as a foreign state, the Courts of 
the Empire must take their direction from the 
Crown, and the question in such case is there- 
fore not one to be determined by a jury. Her 
Majesty's High Commissioner for the Western 
Pacific, actinff under the authority of the 
Western Pacific Order in Council of 1877, has 
duties of a judicial as well as an executive and 
administrative character, and in issuing an 
order of prohibition pursuant to the Order of 
Council, he is called upon to exercise a judicial 
discretion, and matters of fact which he deter- 
mines in exercise of such discretion cannot be 
put in issue in an action against him. 

HuNTv. Gordon, 2 L.R., C.A., 160. 

Note.—" The Naturalization Act, 1872 " has 
been repealed by "Alliance Act, 1880." 

XNTI»RPLEAD'ER*^Appeal- Jurisdiction, 

"The Resident Ma^strates Act, 1867," Sec- 
tion 100, gives no right of appeal from the 
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DIQBST OP CASBS 



Interpleader. 

dednon of i^ Hagistmte in nukking ui inter- 
pleader order under Sections 71 and 72. 

Tatlob (App.), Dritbt (Beep.)> Mac 963. 

^ote.— " The Resident Magistrate's Act 
1867 Amendment Act, 1879," Section 3, now 
gives an appeal in all interpleader cases where 
the moneys claimed or the value of the goods or 
chattels claimed, or of "the proceeds thereof, 
exceed £10. 

2 "TteMent Mag%8traU» 

Act, 1867," S.S. 71 and 72^Mandamiu. 

A claimant of goods seized by the hailiff of 
the R.M. Court hss a right to obtain the 
decision of the Court as to the validity of his 
claim, even if the goods have been sold and the 
proceeds paid to the execution creditor. 

Although ordinarily-^^^MUidamus will not 
issue to compel an inferior ministerial«officer to 
discharge his duty, yet it will properly issue 
where a duty is specifically imposed bv statute 
On a particular person. A baiiin having 
declinea to take out an interpleader summons, 
the Court made the rule absolute against him. 

ExparU Lavebtt, 2 J.R., N.S., S.C., 160. 

Note, — See James v. Otoen, 2 J.R., N.S., 
S.C., HI. 



Practice — Stakeholder — 



Costs. 



Where a stakeholder interpleads in good faith 
he will be flowed to deduct his costs out of the 
fund in dispute, but they will be borne and paid 
by the party ultimately unsuccessfuL 

Shaw v. Wkldon, 2 L.B., S.C., 395. 



4 Interpleader — Resident 

MagistrcUe — Power to Award Costs — 
'• Rendent Magistrates Act, 1867," Sec- 
tion 72. 
Upon the hearing of a proceeding taken in the 
Resident Magistrate's Court upon interpleader 
summons, the MsglBtrate has power to awwrd 
costs. 
MTaooabt and Anothkr V, Habobbavxs 
AND Anothxr, 3 L.R., S.C., 77. 



•See Bailmbnt, 1. 
See Nativb Lands, 10. 



See PBAcnoK, 47. 



IirrEBROOATOBIES.— Co«te of. 

On a rule nisi by defendant to deliver interro- 
gatories, some of which were in the opinion of 
the Court absolutely remote from the iBsues 
between the parties, the defendant was allowed 
to have the rule made absolute as to the 
relevant questions, on abandoning those which 
were irrelevant. 

The costs of a rule nisi to deliver interroga- 
tories are costs in the cause. 

Thb Otaoo and SoirrHLAND Invxstuknt 
Company (Limitxd) v. Bubns, lJ.Bb,40. 



jtu. PvCA^auj. ^^^ 1 ''^^-^^ ^^ 



nUtBQULAJUTT.— 6iK Pbacticb, 25. 



See Plbadixo, 29. j'^'^&T i, 



ISSUE QUANTUM DAMNIFICATUS.— 5ee 
Landlord and Tbkant, 1. 

JOINDER OF CAUSES OF ACTION.— See 
Flbadino, 24. 

JOINDER OF 0B3TUIS QUE TBUSTENT. 
' 8tt Trubtu, 5. 

JOINDER OF DEFENDANTS IN TOST.— 
5ee Ship and Shippino, 1. 

JOINDER OF MONEY CLVIM IN ACTIO :^ 
FOR SPECIFIC RELIEF.—iSee Cos- 

TBACT, 15. 

JOINDER OF PLAINTIFFS. —i^ec Ship AND 
Shippino, 1. 

JOINT AND SEPARATE CREDITORS.— 
Set Bankbuptct, 2, U, 66, 72. 

JOINT STOCK COMPANY.— &c Company, 
2. 

JOINT TENANTS AND TENANTS IN 
COMMON.— 5« Native Lands, 2, 6. 

JUDGMENT.— S'« Pbactick, 23, 25. - '^^^ 7 i S. 

JUDGMENT OF INFERIOR COURT, SET- 
TING ASIDE.— jFVattrf in Procuring— 
FcUseStatements and Suppressions — Setting 
aside Order under ** Married Woman's 
Property Protection Acts" 

To warrant the Supreme Court in setting aside, 
on the groand of fraud, the judgment of an 
inferior Court of competent jurisdiction, having 
power to review its own decisions, the evidence 
of fraud must be very clear and cogent. 

Where it was sought in the Supreme Court 
to set aside a protection order maae under the 
" Married Woman's Property Protection Acts, 
1860 and 1870," and an issue was raised whether 
the order had been obtained by a misuse of the 
power of the Acts by means of false and fraudu- 
lent representations, the Judge presiding at the 
trial of the issue held that there was no case 
for the Jury where there was a mere conflict of 
oaths between the husband and wife, without 
any corroboration ; and, on appeal, 

Hdd: That although the evidence might 
have justified the Jury in inferring that the 
wife had made some false statements and sup- 
pressions, yet as there was no evidence that 
the Magistrate who made the order was misled 
by them, and it appeared that he had on 
application refused to q aash the order on these 
grounds (which he had power to do under the 
Acts), the Judge at the trial was right in direct- 
ing a finding of the issue in the negative. 

Jknkins (App.), Jenkins and Anothkb 
(Resp.), 3 C.A., 303 ; 1 J.R., N.S., aa, 
35; 2J.R., N.S.,C.A.,32. 
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jT. HicKSON v. Cook and Otb£bs.— Croirit Gran< in trust for Children thef^ born and 
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White Clipps Dbedqinq Company (Limited), /» re.— Joi»i^«toc& CoinpawiM— VoZitn- 
/. ^»ry Ftndwiflf tfp— Petttion to remove Liquidator—Creditors* PeHiion—"The Com- 
' panies Act, ISS^r Section 201 711 
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Judgment of Inferior Court, setting aside. 



See ''Married Woman's 

Profsbtt Protictton Act, 1880.*' 

JUDGMENT CREDITOR. —"DfJeor* and 
Creditars Act, 1882"-! and 2 Vic 110, 
S. IS—BetrogpectiveLegislcUum. 

''The Debtors and Crediton Act, 1862/' was 
not in name or in kind a Bankruptcy Act, 
therefore the insolvency of a debtor and the 
seonestration of his estate within one year after 
judgment signed did not prevent the judgment 
from binding the lands against which it had 
been registered. 

Although the Act of 1865 was retrospective, it 
oonld not affect things done and completed or 
rights acquired and secured prior to SOth 
October, 1865, the date when the Act became 
law. 

Baitk of Nkw Zvaland v. Hart and Othrrs, 
Mac 647. 

JUDGMENT 'DV:ST,'-"Execu(um of Judgments 
against Beal Estate Aa, 1867/' 

Where the amount recovered in an action in 
the Resident Magistrate's Court is less than £20 
it is not competent for the plaintiff to remove 
the judgment into the Supreme Court, and any 
such proceedings will be set aside as irregular. 

SoMiRyiLLB V. Groves and Another, 2 J.B,, 

73. 
Kote, — ^The above Act has been repealed. 

JUDGMENT SUMMONS. — "7mpmonm«n< 
for Debt AMUian Act, 1874'^-2>e&<or'8 
Expenses— Proof qf DAt. 

A jadcmaent debtor summoned to appear 
under "The Imprisonment for Debt Abolition 
Act, 1874," is entitled to have his travelling 
expenses paid. An order will not be ffranted 
in the absence of an affidavit that a judgment 
has been recovered, and remains unsatisfied ; 
but no affidavit is necessary as to the debtor's 
ability to pay before issuing the summons. 

CuLLiNo V, Brxmnsr, 2 J.B., N.S., S.C., 
206. 



14. 



See Prohibitiok, 



JUDICIAL NOTICE. — £^ee Appeal prom 
JvsnoEB, 10. 

8ee Harras Corpus, 



9. 

JUBISDIOTIOK.— Appeal to Non-existent 
Courts'* Gold Fields Act, 1862." 

By the 29th Sec of " The Gold Fields Act, 
1862»" an appeal is oiyen from the Warden's 
Court to the District Court, but where there is 
no such District Court having jurisdiction, then 
the appeal is to be prosecuted in the Supreme 
Conrt. 

A district known as the Otago Gotd Fields 
TMttrict was defined and procla'med as a district 



Jurisdiction, 

within which should be held sittings of the 
District Court under *' The District Courts Act, 
1858 ;" and a Judge was appointed, but no 
appointment had been publicly notified of any 
times or places when or at which the sittings 
would be held. 

Held: That for the purposes of an appea 
under the statute, a District Court cannot be 
deemed to have jurisdiction unless it has been 
armed with the powers necessary to make its 
process available to litigants. 

BoTOB v. Hastings, C.L.J., 19. 

2 Winding Up— " Jlining 

Companies Act, IS72**— Acquiescence in 
Order afterwards Impeached—Estoppd, 

The Supreme Court has no jurisdiction to 
entertain a petition for winding upunder '* The 
Mining Companies Act. 1872.^' The District 
Court is the proper tribunid. 

Although the eontributories had allowed 
several months to elapse before moving to set 
aside an order for wmding np, made by the 
Supreme Court, it was 

Held : That they were not estopped on that 
account. 

In re The Surmarinb Gold Minivo Com- 
pany, Limited, C.L.J., 63. 

3 Equity of Supreme Court — 

Provincial Revenues — CharitaMe Funds 
— Control of Court— Imprest Advances^ 
Constitution Act 

The revenues of a Province in New Zealand 
come within the comprehensive definition of 
"Charitable Funds," over which the Court of 
Chancery exercises jurisdiction in England, and 
are therefore subject to the control of the 
Supreme Conrt. 

SemUe : Imprest advances to officers charged 
with particular services, or agents of the 
Treasury, at distant places, do not violate the 
Constitution Act. 

Attorket-Gekeral v. BaNKY, 2 C.A., 419. 



4 Offences by British Sul^ects 

aboard Foreign Vessels on High Seas'^ 
Jurisdiction of Admiral — Colonial Courts 
—12 and 13 Vic, C. 96, and 30 and 31 
Vic, 0. 124, S. 11. 

The Courts in England have power (under 
the 30 and 31 Vict, C. 124, Section 11) to try 
British subjects for offences committed on board 
of foreign ships on the high seas, provided the 
offender does not belong to the ship ; but the 
Supreme Court of New Zealand has no such 
power. 

The jurisdiction given to Colonial Courts by 
the 12 and 13 Vict. C. 96, to tr^ cases of offences 
committed '* where the Admiral has jurisdic- 
tion," applies only to offences committed on 
board British ships on the high seas. 

Beoina v. Dodd, 2 C. a., 598 ; 2 J.B., 62. 
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Jurisdiciion. 

5 " Pendent Magistrates Act, 

1867," S. 97— i?«TOoiw/ 0/ Ptoin/— Z)m- 
continuance — (7o«to 0/ BeTnoval, 

Defendaots having obtained a Judge's order 
nnder " The BesideDt Mi^atrates Act. 1867," 
section 97, removing a plaint from the Resident 
Magistrate's Court into the Supreme Court, and 
directing that the costs of the application 
should b& costs in the cause, the plaintiff, after 
service of the order, and without taking other 
steps, gave notice of the discontinuance of the 
action, whereupon defendants taxed their costs 
of removal and signed judgment. On an appli- 
cation to set aside the adlocatur and judgment, 

Held : That the Judge had no jurisdiction to 
make the order for costs, their being nothing in 
the 97th section of the Act making the costs of 
such an application a matter within the discre- 
tion of a J udge. 

Davidson v. Gillibs avd Anothkr, CUJ., 



52; 1 J.R., N.S., S.C, 56. 
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'NcUive Lands Court — 



" Native Bights Act, 1866 " -Prerogative 

Bight, 

The jurisdiction of the Native Lands Court 
constituted by the statute is not exclusive. The 
Crown not being named in the statute is not 
bound by it, as the Act if it bound the Crown 
would oeprive it of a prerogative right, that 
namely of conclusively determining when the 
Native title has been duly extinguished, 

Wi Parata v. Bishop of Wbllinotov 3 
J.R., N.S., S.C., 72. 



7 District Court - Jurisdiction 

— Question of Title to Land^Prohibition 
after Judgment. 
In an action of trespass in the District Coart, 
the defendant pleaded, first denying that the 
Court had junsdiotion to hear the case, and 
secondly that the land noon which tke tres- 
pass was alleged to have been committed was 
his. The first defence was overruled, and the 
District Judge decided that the defendants had 
committed a trespass on the plaintiff's land. 

Held : ( 1 ) That this amounted to a determina- 
tion of a question of title to land, and that the 
District Court had exceeded its j nrisdiction. (2) 
That the defendant having pleaded to the juris- 
diction of the Court, was not too late in applying 
to the Supreme Court for prohibition aifter 
judgment had been given in the inferior Court. 

(3) That in order to oust the jurisdiction of 
the District Court, it was not necessary to prove 
the defendants* title, it was sufficient that a 
bona fide question of title to land was raised. 

(4) That the decision of the District Court Judge 
that he had jurisdiction was not conclusive 
against the granting of the prohibition, because 
this decision was not on a disputed question of 
fact, bnt was a conclusion of law .upon an indis- 
putable fact, viz., whether a question of title 
was raised. 

Hunt v. Habdgastlb and Cuambv&lain, 3 
L.R. , S.C, 21. 



JurisdictiafL 
8 



'*DistrietCourtsAet,lSSB,'* 

S. le—Highioay. 

In an action for trespass to realty a defence 
that the locus in quo was a public highway, 
acquired by dedication proved by continuous 
user, raises a Question of title and ousts the 
jurisdiction of -the inferior Court Prouc^foot v. 
Banbury (Mac. N.Z. 1060) followed. 

Jbnkinson V, Smith, 2 L.R., S.C., 59. 



See Appbal from RbsidbntJ 

Maoibtratb. hf^.-^T ^(d. / 

See Nattvb Lands, 7, 8, 18. 



'Se€ Practicb, 9. 

Ste PROHiBmoN, 20. 22. 



JURISDICTION OF RESIDENT MAGIS- 
TRATE.— ^ee CbiminalLaw, 11, 12, 22L 

— _ See Easbment, 2. 

Su Ratbs, 4. 



JURISDICTION OP SUPREME COURT-iS^« 

iNSURAirCE, 9. 



-See Rbctipica- 



tion ofDebd. 

JURISDICTION OF COURT OF APPEAL— 
See PRAcmcB, 46. 

JURY' — Discharge of t» Criminal Case — Se^ 
PRAoncB, 21. 

JURY SENT BACK TO RECONSIDER.- -See 

MaUOIOUS PROSBCtmON, 2. 

JUSnOES OF THE PEACE.- iSee Appbais 

FROM JU&mOBS. 

JUSTICES OF THE PEACE ACT, 1866.— ^es 

EVIDBNOS, 8. 

JUSTIPIOATION.—- Sm Libel, 4, 12. 

—_ See Wbonoful Dismissal, 

2. 

y. A ITO -—^ cquiescence^Knowledae and Memng^ 
of Knowledge— Distmctlon — Statute oj 
Limitations— Possession of Croumr— Pot- 
session Adverse to Crown— Informntion qf 
Intrusion — Adjoining Ov^ners— Common 
Boundary, 

The equitable doctrine of aoquieecenoe, under 
which it is held that a person who koowinffly 
allows another to build or expend moDe^r on his 
land in the erroneous supposition that it is his 
own, cannot afterwards assert his title, does not 
apply to cases where the true owner had merely 
the means of knowledge of the fact, but it does 
not appear that he actually knew it. 

In the case of adjoining owners having equal 
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Good ALL v. Tb Kooti [C.A.]. — " T}ie_ Ju§tipes of tJie J*e(Uie Act^l882,'* Section 8 — Cajn- 
^ 'glai'nJt — Order requiring Sureties of the Peacej Sections 23 amd 24 — Appeal — Section 
7 J y — Section 5, Subsection 3 — *' Offensive Act "— Unlcnoful Assembly — Powers of Justices 

in Colony .. •. •• •• •• •• .« *. ..26 

Selig FBird, In re.—'' Tlve Justices of llie~Peace Act, 1882,''' Section 266^Prohibition 
fA n ^i^'' ^^ Gaming and Lotteries Act, 1881," Sections 11, 12, and 13— Gaming-house— 
^cY^^ TotalisatorOdds 7 .. 315 
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Blaymhubs t?. EwiNG [C.A.] .—Practice and l^rdcedurfi-^AT^i^*.'.,^ m^- i ^ 
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BusoH V. Hiaas and AtforsaB.^ Contract for Sale of Land — Penalty — Relief from For- ' 
// feititre — Time of the Essence of the Contract — Specific Performance . . 614 

VsBiSoN AND Akotheb V. Thx Welluioton Land Board.—** The Land Act Amend- 
.ment Act, 18S7" Section 14^7Hme for Performance of Conditiona^Commencement— 
'' *• Date of Lease "—Perpetual LeaseSecond-class Lands — Forfeiture . . . . 766 

Tattebsall v. The Wellington Land Board.— Latui Acts : 1885, Sections 148, 149 ; 
// 1887 1 Sections 16, 21 ; 1888, Section 7— Lessee of Bush-lands— Exemption from Resi- 
dence — Acquisition of Freehold . . . . . . . . . . 750 



Latter and Another v. Howey.— I/andZord and Tenant — Non-payment of Rent — Relief 
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Land. 

means of knowing their common boundary, it is 
doubtful whether either could be allowed to set 
up the e<|uity arising from acquiescence, by 
averring his own ignorance and the knowledge 
of the other. 

A.6.T., in 1840, purchased a section of land 
froni the New Zealand Company, and in 1^58 
got a Crown Grant for it, which comprised a 
particnlar strip of ground. An action^ was 
brought by the grantee's assii^nee, within 20 
years from the date of the grant, to recover 

*• possession of the strip of ground ; and the defen- 
dant, in a special plea, relied upon the Statute 
of Limitation, and an adverse possession of 

'more than 20 years, viz., from 18^. 

Hdd: That the statute 3 and 4, Will. IV., 
C. 27, did not apply, as the Crown, which, in 
1840, was by the common law seized in fee of 
the territory of the Colony as its demesne (and 
after parting with its rights to the New 2iealand 
Company by the 11 and 12 Vic, C. 112, became 
invested with its old title under the Act), 
must be taken to have been in actual possession 
at the date of the grant of 1858 ; and that even 
admitting that skice the statutes of 21 Jac., C. 
14, and 9 Ceo. III., 16, there may be a posses- 
sion adverse to the Crown in point of fact, yet 
as only 18 years had elapsed of the term of 20 
years mentioned in the St^ute 21 Jac., after the 
expiration of which a party may retain possession 
against the Crown till an information of intru- 
sion be found for the Crown, there was no bar 
to the plaintifiTs action. 

Quasre : How the case nvight have been had 
the 20 years elapsed at the date of the grant. 

Johns v. Rivsbs akd Othbbs, 2 C.A., 344. 

LAND ACT,--/8'«« Wabtb LAin)s. 

LAND BOARDa— iS'ee CoNSTEUonoN, 7. 

liAND, SALE OF.—lfMtoite of QuanHty.—See 
Cbovk Lands, 2. 

LAllDLO&D'—i^tfl^^ qf Against Execution 
Oreditor.^See Bankruptcy, 49. 

• 

LANDLORD AND TENA2^.— FoW Lease 
Granted by Statutory Trustees — Subsequent 
Recognition cf Lease— Suing on Lease in 
ISectmerU for Forfeiture — Estoppel — 
Statute 4 Geo. IL, C. 28, iwt Curtailed by 
" Conveyomdng Ordinance" — Conditions 
in Law — '* Deeds Registration Ordinance'^ 
Sess. 2, No, 9, S. 17— i^ec< of Prior Regis- 
trat^mi— Alienations pendente lite — Right 
o/" Plaintiff to Damages^Issvs^ quantum 
damnificatus. 

Tmsteea acting under statutory authority 
having in excess of their powers, by deed, 
demised land for a term of years, and afterwards 
brought an .action and recovered judgment in 
ejectment for a forfeiture occasioned by non 
paymeat of rent under the lease ; it was 



Landlord and Tenant. 

Held : That they could not rely upon the 
original invalidity of the demise in an action 
brought subsequently by the tenant for relief 
against the forfeiture. 

The right to e<^uitable relief given bv the 4 
Geo. I^ C. 28, is m no way curtailed by the 
Conveyancing Ordinance, Sess. 2, No. 10, Sec- 
tion 21, as the Ordinance was primarily intended 
to facilitate the transfer of property and secure 
simplicity and brevity in conveyances. Even if 
the power of re-entry implied by the Ordinance 
in leases were made the subject of express 
covenant, it could not be construed otherwise 
that as a security for the payment of rent. 

After judgment in the action of ejectment^ 
the tenant tendered to the lessors all arrears of 
rettt and oests (which the lessors refused to 
receive), and then brought an action for specific 
relief within the period limited by the 4 Geo. II., 
C. 28, Section 2. While the latter action was 
pending, the lessors re-demisedthe land to a new 
tenant, who duly registered his lease. No 
memorial of the lis pendens had been previously 
registered. 

ffeld (by the Court of Appeal) : That but for 
the registration of the new lease, the plaintifif in 
the action for specific relief (the former tenant) 
would have been entitled to relief under the 
Statute 4 Geo. IL, C. 28 ; but as the new lease 
was by virtue of its registration a complete bar 
to full relief, all that the plaintifif was entitled to, 
and all that the Court could award, was an issue 
quantum damnificatus to assess the plaintiff's 
damages. 

FooKS V. Thb Churgu Pbopebtt Tsustkbs, 
O.LJ., 1. 

% — — Svidionfrom 

part of Lands occupied under Agreement 
— Independant Covenants, 

K., who was the owner of certain freehold 
lands, and also the licensee from the Crown of 
a sheep run upon which he had a flock of sheep 
depasturing, covenanted to deliver the freehold 
lands and the run and sheep to D., for a term of 
years, during which D. was to pay an annual 
rent of £1000, and at the end of the term was to 
re-deliver to K. the freeholds and run, and a 
similar flock of sheep. D. obtained possession 
of everything to which he was entitled, but 
during the term the license to the run was 
revoked by the Crown. 

Held: (1) That D. could not claim any reduc- 
tion from the annual payment of £1000 by reason 
of the revocation of the license. (2) That the 
relation between the parties was not that of 
landlord and tenant in the sense that the £1000 
could b^reated as rent. (3) That the covenants 
were so fasjndependent, that i( D. was entitled 
to any compensation for the cancellation of the 
license it must be sought in an action for 
damages. 

KxTTLK AND Anothee V. Dalbyhpls, Mac. 7. 



EiniKNFRiKD r. hYiacn.— Brewer's Corenant— Interpretation— Verbal Release of thp T p^^p^ 
y bjf the Assignor— Arbitratio7i .. ,, ., ^^ •' **^ '^^^see 
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DI6BST OF CASES 



Landlord and Tenant 



** Conveyanc- 
10, S. 6— 



inff Ordnumee** 8eu. % ^o, 
Tenaneies/rom Tear to Tear, 

The provision in the ConveyanoiBg Ordinimoe. 
Section 6, thftt no demiae is valid nnlees made 
by deed, does not extend to implied ^^niiBes 
SDch as tenancies from year to year created by 
the payment of rent. 

Young v. McKinkon Ain> Othmus, Mac 164 

Nole. — Implied tenancy from year to year by 
pajnnent of rent is abolished by *' Property Law 
Consolidation Act, 1883," S. 35. 



4 Ejectment — 

ForfeUtire. 

When a landlord seeks to reoowr nossesrfon 
of land under a right of re-entry for default in 
payment of rent, and there are several instal- 
ments of rent in arrear, it is sufficient for him to 
prove non-payment of the last instalment. 

A premature denuind of rent does not waive a 
right of forfeiture. 

A forfeiture cannot be waived unless the lessor 
is aware of the forfeiture. 

SncFSOV V. Pollock, Mao. 365. 



AnnexaUon to Freehold. 



Fkclures — 



In oonsiderinff whether building erected by a 
tenant on lana demised to him has become 
annexed to the freehold, it is necessary to con- 
sider the nature and object of the structure, as 
w«;]l as the uses to which it has been applied. 
Where a building of wood had been erected 
which simply rested upon a stone foundation, 
and was kept in position by its own weight, bat 
there were two brick cfaunnevs, one erected 
outside the buUdiag and seonred to the wall by 
iron slabs or bands, and the other chimney was 
inside the building and penetrated the upper 
floors and roof. Both ohinmeys were embedded 
in the soil and formed part of tbe whole build- 
ing. The Jury found that the building had 
been permanently affixed to the freehold. 

Seldf on motion to enter judgment for 
defendant : That there was evidence to justify 
the finding. 

Williams v, Gbxbv, Mao. 668. 



e^ 



*'T?ie Bank- 

ruptey Act, 18§7," S. \ZQ^Bankruptcy qf 
one Co-tenant— Landlord's Bighte, 

Where land is held on lease by two co-tenants 
and one becomes bankrupt, and afterwards 
obtains his discharge in bankruptcy, he ceases 
to be liable for rent under the lease. 

If the trustee of the bankrupt tenant elects 
not to take the lease, the bankrupt's interest 
under it reverts to the lessor. 

Gaiidnxb, &a (App.), Sipjcy (Resp.)f Mao. 
1051. 



Landlord and Tenant 



[ pvJLoAl^ 



7 Covemcmt to 

pa^ Rent dear of aU Taxea, Ac, 

A Corporation were empowered to require 
each owner of lands abutting on a footpath to 
pay a share of the cost of kerbing. The teoaot 
of the front half of one section abutting on the 
footpath, covenanted to pay rent "clear of all 
taxes, rates, charges, and other outgoings what- 
soever payable during the term, whether by the 
landlord or tenant m respect of the demised 
premises," all which outgoings the tenant 
covenanted to pay. 

Sdd: That the lands demised were alone 
liable, and that the diarge for kerbing was not< 
upon the whole land, and that this was a charge 
agsinst the landlord which the tenant hjui 
covenanted to pay and discharge, and not a 
duty cast on the landlord for the performance 
of which he could not recover under the 
covenant. 

PROUDFOOT V, Haskll, 1 J.R., 27. 



'Right ofRt- 



entry—Breach of the Pe»ce, 

A Isndlord having a right of re-entry has no 
right at common law to re-enter in such s 
manner as amounts to a breach of the peace. 

BiGiNA V. Sfkvckr and Mato, 1 J.R., N.S., 
C.A.,24. 
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■RightqfJU- 



entry for Breach ofOondition, 

Where there is a provision in the contract for 
a specific penalty for the breach of any ocMiditioo 
by the lessee, the breach does not create a fo^ 
feiture, or give the landlofd a right to osnoel 
the agreement, or to re-enter K>r oonditioD 
broken* 

GiLMonB V. Bbuox, 2 J.B., N.S., S.C., 130l 
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Right qf Re-entry, 



Lease — 



When under a lease for a term of yes n, ft 
tenant has covenanted not to assign or sab-let 
without the lessor's oonsentfirsthad and obtained, 
with a proviso that " such consent shall not 
be withheld unless upon some sufficient reason, 
having regard to the solvency or respectability 
of the proposed assignee or sub-lessee,** the 
lessee is not at liberty toassi^ or sub-let unleBB 
there has been a refusal to ffive such consent— 
Treloar v, Bigge, 43, L.J,, Exch. 95, followed. 

Where a right of re-entry is given on the 
non - performance or non • observance of toy 
covenant, this power may be exercised on the 
breach of negative as well as positive covenants. 
-^WestY, Dodd, 39, L J., Q.a, 190, dissented 
from. 

JOSBPH V. BlLORAVlS AUD OtBXRS, 1 LB., 

O.C, 16. 
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Bbowh w. SiIHSOh iiiD Othbbb.— Londtori ami Tanani— B«-eitirj— BreocA<« o/ pOTenont 
— BoyoKV — Fenciiff— ^Mounli — Krjosure of Damages 
•LATEfl V. The Ma^ 



AuCKLiSD.— ii«- 



e Eldbb V 



— AlUrationt not 



GoiY.— Landlord and Tenant— Weekly Tenancy— NotuM to quit 
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Landlord and Tenant, 

-ybfe.— See Sec. 26 " Property Law Oonsoli- 
datioQ Act, 1883." 
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'Error — fleo- 



tification. 

Where, in an action by lebsor against leasee 
for posaesaion of premiaea on the sroand of 
breach of covenant, a BQbatantial misdeacription 
in the lease haa been ahown by extrinaio 
evidence, the lessor may not, on his part, adduce 
parol evidence to ahow that the premises he 
aeeka to recover are thoae which were actaally 
demiaed. The leaaor oaght, in aach a case, to 
have the deed rectified by a Coart of Equil^ 
before brin gi ng hia action. — Hutchina v. 8cott^ 
2 M. and W., 809, distinguished. 

Wills v. Vincent and Othebs, 1 L.E., S.O., 
67. 
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•Pre^emptUm, 



When a landlord has a pre-emptive right over 
land leased to his tenant, with no covenants on 
the landlord's part contained or implied in the 
lease, the tenant has no power to compel the 
landlord to exercise his right of pre-emption. 

Plimnsr v. Matob, &c., of Wellington, 1 
L.R-, O.A., 229. 



14 — — • Distraint — 

JDefinition of Tenancy — Recovery of 
Amount Paid on Distraint — Measure of 
Damages — Payment of Distress by 
Volunteer — Bat\fication. 

Distrainlr'iDy rent cannot be made where the 
terms of the tenancy have never been exactly 
defined. An action for the amount paid to get 
rid of a wrongful distress will be treated as an 
action for trespass for the unlawful seizure of 
the goods, and not ai^ action for monev had and 
received ; and the amount paid will be treated 
as the measure of damage. Where a person 
pays a claim for rent for which distraint has 
been made upon the estete of a bankrupt, and is 
subsequently elected to be creditors trustee 
in the estete, a ratifiofttion by himself and 
the creditors relates back to the date of pay- 
ment, and he cannot then be treated as hav- 
ing paid the claim volunterily and in his own 
wrong. 

The Cbeditobs' Trustee op M'Inttrb v, 
Lett, 2 L.R., S.C, 198. 



15 Breach of 

Covenant to Repair — Insufficiency qf 
Damages -New Trial, 

In an action on a covenant to deliver up lease- 
hold premises in " good and tenanteble repair," 
a new trial will be granted where there has 
been a substential breach of the covenant, 
and the evidence of defendant's own wit- 
nesses shows that the damages given are in- 
snfBcieut to put the tenemente in a atate of 
proper repair. 

Maoandbew and Othebs v. Napieb, 2 L.R.9 
S.C., 242. 



Landlord and Tenant. 
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— — — • — ■ ■ — Lease — /an- 

plied Tenancy ^Tenancy Jrom Year to 
Tear— Payment of Rent—Expenditure in 
Improvements— *^Conv€yandng Ordinance, 
1842"— "Xaw Amendment Act, 1882," 
Section 11 — RtUes of Equity ^ Agreejnent 
for Lease Enforceable in Equity. 

Where a written agreement for a lease for 
more than a year is entered into, a term of 
which is that the lessee shall expend a oertoia 
sum in improvemento, and the lessee enters, the 
expenditure of such sum is equivalent to pay- 
ment of rent, and (before the " Property Law 
Consolidation Act, 1883 **) constituted a tenancy 
from year to year. By Section 11 of the *'Law 
Amendment Act, 1882," an agreement for a 
lease for a term of years, followed by possession 
and payment of rent, which would nave been 
void under the "Conveyancing Ordinanoe," 
gives to the parties all the righte which an 
actual lease by deed would have given them. 

MoBBis V, Montague, 2 L.B., S.C, 418. 
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•LeMe-'PvT' 



chasing Clau»^~ Notice, 

Where a lease pi /ides that if the lesjee shall 
at any time during the term be desirous of pur- 
chasing the land leased, and of such his desire 
shall give three calendar months' notice, Ac, 
then the lessor shall convey ; the whole three 
months* notice must expire within the term, and 
a notice given two days before the expiration of 
the lease is not sufficient. 

Smith v, Dawson and Othebs, 2 L.IL, S.C.. 
411. 
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Lease — 



Tenants in Oommon-^oint and Several 
Covenants — Rent — Apportionment, 

Where a lease is to tenante in common, but 
the covenante for payment of the rent are joint 
and several, a surrender of the shares of one or 
more of the lessees causes an apportionment. 

MiLLEB AND OtHEBS V. YoUNa AND OTHERS, 

2 L.R., C.A., 1. 



BUPTOY, 66, 70. 



See Bank- 



Tbansveb Act," 8, 10. 



-See ''Land 



ANQINO, 10, 12. 



-5(CCC0NVEY- 



AND Lessee. 



'See LsssoB 



-See Superin- 



tendent. 

LANDS CLAUSES CONSOLIDATION ACT, 
1863, S. n-^WiUfuUy EiUering, «fcc.— 
* * Appeals from Justices Act, 1867 "--Ques- 
tion qf Law, I 

Whether the promoter of an underteking 
within the meaning of ''The Lands Clauses 
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DIGEST OF CASES 



Lands Clauses Consolidation Act, 1868. 

Coosolidttion Act, 1863," has ••willfully*' 
entered npon and taken posBeasion of land, &o., 
may be a mere qaeation of fact. 

Where there waa some evidence th»t the re- 
apondenta bad, before entering npon the appel- 
lanta* land, procured the consent of a person 
professing to act on behalf of appellant, 

Held, npon a case stated under " The Appeala 
from Justices Act, 1867": That whether the re- 
spondent's entry upon the land was " wilful " or 
not» was not, under the circumstances, a ques- 
tion of law, and the Magistrate having coa- 
cljded that the entry was not " wilful "^e 
Court would not inteitere wita that inference. 

BiroHTX V, Pboudfoot and Others, Mac. 
1098. 

^o^-><< Appeals from Justices Act, 1867" 
has been repealed by " The Justices of the Peace 
Act, 1882.'^ 

LAND TRANSFER ACT.— " TA<f Lyttdtm 
and Christchurch Railway Act, 1860," S.s. 
2, Z—** The Lands Clauaea Consolidation 
Act, 1845," S.8. 84, 123— Adverse I^osws- 
Han—" Land Transfer Act, 187^," S. 26 
— Discretion of Land Registrar, 

A. applied to the District Land Registrar for 
the Land Registration district of Caoterbury to 
have certain land brouffh# under "The Land 
Transfer Act, 1870. " The application described 
part of the land as being in the wrongful possession 
of the Lyttleton and Ohristcburoh railway, and 
the facts appeared to be that the part so de- 
scribed formed part of the Lyttelton and Christ-' 
church Railway ; and that the Superintendent 
of the Province of Canterbury had been in ap- 
parently undisputed possession of such part since 
the Railway was made ; but that no compensa- 
tion had b€«n paid, nor had any steps been taken 
to assess compensation, except the service of a 
notice to treat in January, 1868, by the then Super- 
intendent. The District Land Registrar refused 
to proceed with the application, unless with the 
consent of the Superintendent, on the grounds 
that the Superintendent was ''beneficially in- 
terested " in the land within the meaning; of 
section 25 of "The Land Transfer Act, 1870." 
On summons by applicant under Section 116 re- 
quiring the Registrar to substantiate and uphold 
the grounds of his refusal, 

Held : That the course adopted by the Regis- 
trar was justified, notwithstanding the fact that 
no compensation bad been paid, nor any notice 
to treat s* rved within the period of eight years 
from the pasMing of the Special Act, Sections 84 
and 1-3 of *'The Lands (l.iU8e.i Consulidation 
Act. 1845," being inconsistent with sections 2 
and 3 of the special Act, and therefore not to be 
read as incorporated therewith. 

In re Howes, 1 J.R., 112. 

^of&— **The Lyttelton and Christchnrch 
Railway Act, 1860 "and « The Lands Clauses 
Consolidation Act, 1845 " have bten repealed. 
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Land Transfer Act 

2 CeTt^UMUofMe 

^ Trust. ' 

A certificate of title under the Act does not, 
as between immediate parties to a contrset, 
alter their rights against and liabilities to each 
other. There is nothing in the ** Land Transfer 
Act" which, as between the trustee and cestniqtie 
trust, puts an end to the tmst; and the 
eestuiipie trust may always enforce his rights 
against the trustee, though the trustee may have 
acquired a certificate of title. 

Paobo Torotoro akd Akothkb V, Sutton, 1 
J.R., N.S., S.C., 67. 

3 Application Re- 

Jused by Registrar—Trusts— ViUuntary 
Settlement, 

By a voluntary settlement D.H.M. vested 
certain lands in trustees, in trust in the fint 
place for himself during life, but only till he 
should become bankrupt or insolvent, or alienate 
the land ; and after the determination of his 
estate, in tmst for his wife for her life, and if 
under coverture, notwithstanding the coverture, 
for her sole and separate use without power of 
anticipation. The trustees having joined with 
D.H.M. and his wife in a mortgage to a Bank, 
and the land having been subsequently conveyed 
it fee to R. M. ; the latter made an application to 
bring the land under the Land Tranafer Act. 
The Registrar refused the application. On ap- 
plication in Chambers for an order, 

Held: (1) ThatD.H.M. could not settle his 
own property so as to take under Mia settlement 
an interest defeasible on bankruptcy or on 
alienation. 2. That the effect of the settlement 
was to give D.il.M. an absolute interest for his 
life, by which means the trust for his wife 
would not come into forca.aotil i^ter his death, 
when she would take a life interest in possession. 
(3) That the proviso declaring that his wife 
should take the land for her separate use could 
only extend to a future coverture, when the re- 
straints upon anticipation would attach ; but 
until she married agaia<«he could not dispose of 
her reversionary interest. (4) That with her 
husband's concurrence she could now dispose of 
her reversionary interest, and that the Regis- 
trar should proceed with the application. 

In re Robert Marorib, 2 J.R., N.S., S.C., 
121. 



4 Tsnancy at Will 

— Equitable Plea — Costs. 

Under the provisions of the ** Land Transfer 
Act, 1870," A ten-iot who occupies under a draft 
memorandum of lease for more than three years, 
signed by lessor and lessee, but not recistered, 
is a tenant at will, and in an action of ejectment 
a plea that the defendant entered upon such 
draft memorandum and sowed his crops, is not 
a good equitable defence, particularly where 
the defendant has broken the covenants con- 
tained in such draft memorandum, and has 
thereby incurred a forfeiture. Where the 
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Land Transfer Act* 

declaration claims ejeotmeiit merely on the 
ffronnd that the tenancy at wilfhas determined, 
it is not a departare to reply in answer to such 
a plea that the defendant has incarred a for- 
feiture for hreach of the conditions in the draft 
memorandum. Where a demnrrcff to a replica- 
tion toahad plea is overruled, it will be o?erruled 
with costs.— ^roolrman v. Sl^nner, 1 Mac, 402, 
mnd Sussell v. Da^ie, Mao. 516, distinguished. 

Edw^lbds V, Walldkb, 1 Ij.R., S.C, 134. 



5 — _ " Land Tranter 

Act, 1870"— XeMor and Lewee—Sale-- 
Reg^aination, 

When a lessee of land upon the provisions of 
** The Land Transfer Act, has lodged a caveat 
to prevent the registration of a transfer of the 
fee simple by his lessee to a stranger, until his 
lease has been first registered, the Court will ' 
not adjudicate on conflicting evidence ofifered 
by affidavits as to the riftht of either party to 
priority of registration, but will, if necessary, 
extend the caveat so as to enable the caveator 
to institute a suit to establish his rights. 

In re Bbnjahin Edx, 1 L.R., S.C, 258. 
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-Fraudulent Appli' 



cation — Assurance Fund — M gutrdtion. 

The owner of laud died intestate. His son 
representing himself as the owner, fraud ueutly 
brought the land under the provisions of " The 
Land Transfer Act," and mortgaged 'X and 
having made default in payment of the mortgage 
money, the land was sold. All these transac- 
tions were without notice of the fraud. Subse- 
quently, the widow of the original owner took 
oat letters of administration. 

Held : That the widow was not {frecluded by 
her delay from recovering the value of the land 
from the Land Transfer Assurance Fund. 

ANDKBSOir AND WiFB w. Davt (Kegistrsr 
General of Lands), 1 L.R., S.C, 302. 



Land Transjer Act 



7 Pleading — De- 
murrer—*' Land Transfer Act, 1870 "— 
k^unction— Statute of Limitation. 

In an action to restrain the District Land 
Re((istrar from briniang land under the provi- 
sions of *<The Land Transfer Act, 1870," an 
allegation that the plaintififhas been in possession 
of the land for 20 years is not sufficient, unless 
it shews that the title of the defendant has been 
extinguished, or when his right to make an 
entry or bring an action first accrued. It 
is not a lesal presumption that a person in pos- 
session of Xand is the owner. A person who has 
been in adverse possession of Ian a for more than 
20 years, has an equity as afl;ainst a claimant to 
bring the land under •' The Land Transfer Act," 
to restrain the issue to the claimant of a certifi- 
cate of title. 

Boyd v. MaoFarlani and Davt, 1 L.R.. 
S.C, 347. 
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Land Tranter 
Act, ISIO** -Leaae-^'Regigtration of As- 
signment'^Breach of Covenant — Right of 
Re-entry* 

The District Land Registrar cannot refuse to 
register an assignment of a lease under '* The 
Land Transfer Act," even if the assignment 
amounts to a breach of covenant. The reffis- 
tration of such an assignment does not affect 
the landlord's right of re-entry for breach of 
covenant. 

In re Dugoan, 2 L.R., S.C, 144. 



'Caveat* 



A caveat lodged under " The Land Transfer 
Act " will not help a plaintiff who has lost his 
right through laenea, 

BuTLKR V. The Saddlv Hill GtOld Mining 
ColcpANY AND Otbkrs, 2 L.R., S.C, 296. 
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-^Registration-- Equitable Title, 



Lease — Merger 



C, the owner of a freehold property, the title 
to which was under the provisions of '*The 
Land Transfer Act," executed three mortgages 
over the fee. He was also the assignee of a 
leasehold interest in the same land, over which 
interest a mortgage also existed. The third 
mortgagee under his power of sale sold the fee 
to S., and executed a transfer to him, which 
was not roistered for eome days. In the mean- 
time S. paid off the mortgage over the lease and 
regi'^^red tL. .-l^u-e. The day after this 
registration, and before the transfer of the fee 
to S. was registered, 0. signed an agreement to 
assign the lease to B., who entered a caveat to 
protect his rights. . 

Hdd: m That B. had no title of any kind 
which he could set up as against S. (2) That 
although at the date of B's. agreement S. had 
no complete title, he had a complete equitable 
title aeainst B. (3) That the lease absolutely 
merged in the fee when the release of the mort- 
gage was registered. 

Qucere : Whether the lease did not merge on 
the purchase by C of the fee, subject to the 
rights of the mortgagee of the lease. 

Smith v, Davt (District Land Registrar) and 
Bullbb, 2 L.B., S.C, 398. 



11 —^Vendor and Pur' 

chaser —A uction-- Representation— * *Land 
Transfer Act, 1870," S. l07Sub-dtvi- 
sional Deposited Plan— Road— Dedication. 

Where a block of land, the title of which is 
under the provisions of ''The Land Transfer 
Act," has been sub-divided, and a plan thereof 
deposited under the provisions of Sec. 107 of 
the " Land Transfer Act, 1870," showing on its 
face proposed Hoes of road, a purchaser of part 
of this land, whose certificate of title describes 
his alloment by reference to the deposited plan, 
has a right to the nse of the whole of the roads 
shown on the plan, and the vendors cannot close 
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within the meaning of " The Po«t Office Act, 
1858.*' Saoh » letter is in the costody and 
under the oontrol of the Poetmaater nntil taken 
oat of the letter box by the peraon to whom it 
ia adilreaaed, and ia therefore the aubject of 
laroeoy. Retina ▼. CuthberUon (2 C.A., 135), 
followed. 

Rboina v. Knibb3, 2 J.Bb, N.S., O.A., 13. 

NoU.--*' The Post Offioe Aot, 1858" haa been 
repealed by " The Poat Offioe Aot, 1881." 

4 ^-—SteaXing by Partner — " Larceny 

Act Amendment Act, 1870," S. 2— C^n- 
straction. 

An indictment laid onder tbia Act charged the 
priaoner in the firat count with larceny of 
property beloogiog to a co-partnerahip of which 
he was a member ; in a aeoond count with 
.larceny in the aame terms, bat omitting the 
word ''feloDloualy ;*' in a third count with 
felonious embezzlement of the partnerahip 
property ; and in a fourth count with embezzle- 
ment in the same terma, but omitting the word 
*' felooiously." 

Held : (1) That the firat count was good. 
Over-ruling Regina v. Law (3 J.R., N.S., S.C., 
44). (2) That the aecond count waa bad. (3) 
That the third and fourth counts were bad. 

Reoina V, Brown, 3 J.R., N.S., C.A., 49 

5 Efnbezdement by Co-partner — 

Servant of Firm^** Larceny Act Amend- 
ment Act, 1870." 

The prisoner, a member of a firm of contrac- 
tore, drawing a weekly allowance for hia services 
to the firm, was charged with larceny, aa a co- 
partner, of a cheque of the value of £120, the 
, property of the co-partnership, and in a aecond 
count with Nrceny of £120, the moneya of thfS 
oo-partnerahip. It waa proved that he received 
the cheque on the firm'a account, endorsed it 
with hia own name and also with that of the 
firm, cashed it, appropriated the proceeds, and 
absconded. The Jury were directed that the 
offence constituted embezzlement under " The 
Larceny Act, 1870," and found accordingly. 

Held: That aa the offenoe proved wotfld have 
amounted to embezzlement if the prisoner had 
not been a co-partner, it was not necessary to 
allege and prove that the priaoner stood In the 
relation of a servant to tne partnerahip firm, 
and that the convietion waa right. 

Reoina v. Andeiwon, 4 J.R., N.S., O.A., 17. 



Land Transfer Act, 

them without his consent. The vendors are 
not bound to hoM such land until they oan sell 
it in allotments aa ahowo on the plan, but 
they can leaae the whole of the unsold portion 
for paatoral purposes, provide 1 the ri;<nts of 
pnrchaaera to the use of the roads are not inter- 
fered with. 

Qucsre : Whether the deposit of such a plan 
and the sale of any of the allotments amoants 
to fk dedication of the roads shown on the plan. 

Baibd v. jAOKSoy AND Othbbs, 2 Ii.R., C. a., 
271. 



-See Mistake, 2l 
See PjiuroiFAL'AMD 



Agent, 17. 

LABOEirT. — Larceny after Previous ffonviction 
— Subsequent Pardon— Continuing Opera- 
tion of Conviction, 

The indictment charged the prisoner with 
larceny after a previoas conviction under 7 and 
and 8 Geo. IV., C. 28. The previous conviction 
was proved in the usual way, and the jury found 
the prisoner guilty. It was further proved that 
the priaoner after undergoing a portion of his 
sentence received an absolute pardon, and upon 
thia the question waa raised whether the prisoner 
could be convicted, inasmuch as the conviction 
could no longer be deemed to be *'in full force 
and effect" 

Held : That a conviction for felony, though 
followed by an absolute free pardon, subsists ror 
some purposes until formally reversed. Such a 
conviction is, notwithstanding the pardon, ad- 
missable in evidence upon an indictment framed 
under the 7 and 8 Geo. IV^. C. 28, Section 11, 
charging the prisoner with felony, sobseqoent to 
such previous conviction. The conviction for 
the purposes of the Statute remains in full force 
and uo reversed, although the prisoner haa by an 
abaolute free pardon been absolved from the 
ordinary consequences of conviction. 

Reoina v. Graham, O.L.J., 16. 
"Poet Ofiee Act, 1868," S.a. 40 



and 65— Post Letter. 

A test letter, to a fictitious address, with 
an insufficient stamp, put into a receivinff box 
from the inside of a post office, waa held to 
be a " poat letter" within the interpretation 
clause of <* The Post Office Act, 1858,^' Section 
65, on an indictment against an officer for steal- 
ing, embezzling, and secreting a^post letter, under 
Section 40. FoUowina; Regina v. Young ( 1 Den. , 
C.c. 194) ; notwithstanding Regina v. Gardner 
(1 0. and K., 628) ; and note to Greaves* Rus- 
sell on Crimes, vol. 2, p. 505. 

Regina v, Cuthbestbon, 2 C.A., 135. 
3- 



Larceny of Letters^'* Post Office 

Act, 1858," S. 56. 

A teat letter placed in a private letter box for 
the purpose of detecting a thief, is a poat letter 
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Treasurer of Friendly Society— 

Servant — Co-owner — " Larceny Act 
Amendment Act, 1870." 

The prisoner was a member of a Friendly 
Society, of which he was treasurer, receiving; a 
salary for his services. It waa hia duty to 
receive from the aecretary the contributiona of 
the members, to pav money on warrant, and to 
pay any balance m hia hanla exoeeding £5 into 
the Society 'a bank within forty -eight hours. 
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The Jnry were directed that if they Wlbre of 
opinion that he had fraudulently converted the 
money to his own use, they ought to convict 
him of larceny. They returned a verdict of 
guilty. 

HM: That the prisoner was a servant as 
well as a co-owner, and that the conviction was 
right. 

RsdiNAv. Williams, 1 O.B. and F., C.A., 

iia 



-By Bailee — CJieque — Evidence, 



At the request of the prosecutor, a public 
servaht, the prisoner had on several occasions 
presented to the sub-Treasurer a salary abstract 
for the prosecutor's monthly salary, and had 
obtained a cheque for the amount, and cashed 
such cheque for the prosecutor at the Bank. On 
one occasion the prisoner (as the case alleged) 
converted the cheque to his own use. 

SM: That there ^vSufficient evidence to 
support an indictment fdFlarceny of the cheque 
by a bailee. 

BsGiNA V, Chablbs Flbtchxr, 1 C.A., 309. 

Note. — The Court did not consider the ques- 
tion open, on the case, whether the facts showed 
a conversion of the cheque, and not rather a use 
of the cheque according to the bailment, and a 
fraudulent appropriation of the proceeds. 

8 Volunteer Fire Brigade —- Office- 

bearers — CJiequefor Dd>t9 — MtBappropria- 
Hon, 

The prisoner was found guilty on a count 
charging him with stealing 14b the property of 
A. W. A. W. was senior officer a^^d the 
prisoner was acting Treasurer and a member of 
a Volunteer Fire Brigade, which bad two funds, 
one for the working of the Brigade, contributed 
by the public, and one a member's fund, for 
accidents, contributed by the members. Accord- 
ing to the rules and practice of the Society, a 
cheque for £2 98 8d was drawn by the Secretary 
and countersigned by the Treasurer, and it was 
stated in the prisoner's presence that of that 
sum £1 15s was to be paid to P. and 14s to B. 
The prisoner got the cheque, indorsed it, and 
received the money, but never paid the 14s to 
B. 

Held : That the prisoner wss not guilty of 
larceny of the money, as it had never been the 
property of the Brigade. 

Quoere whether the prisoner was guilty of 
embealement 

RsoxNA V, Qnnr, 1 C.A., 501. 
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As Bailee—-*' Larceny Act, 1867," 

S. 3— •• Passenger Act," 18 and 19 Via, 
C. 1 19, S. 43— Afedica; Comforts, 

A Surgeon Superintendent of an immigrant 
ship Bigned requisitions to the captain for 
medicaf comforts put on board by the char- 
terers, to be delivered to persons named In the 
requisitions. On several oocssiODS he sold such 






comforts to the passengers, and appropriaxed 
the proceeds. 

Held: That under «The Passen^r Act," 18 
and 19 Vic, G. 119, Sec. 43, which provides 
that such medical comforts are to be in the 
charge of the medical practitioner to be used at 
his discretion, the surgeon was a bailee of those 
articles, and was properly oonricted of larceny 
as a bailee under "The Larceny Act, 1807, 
Sec. 3. 

RSOIVA V, WlLlfHUBST, 2 G. A., 361. 

'Oold Mine — Trilmters— Property 
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in Oold, 



When a Grold Minioc Company let part of 
their mine on tribute, stipulating that no speci- 
mens were to be removed without the consent 
of their inspector, and the course of business 
was that the geld was removed by a person 
authorised by the Company to a bank, where it 
was assayed ; and 15 per cent, of the proceeds 
of the crushing was to be reserved to tne Com- 
pany, and the rest paid over to the tributers. 

Held: That no property in the gold itself 
passed out of the Company to the tributers, and 
therefore that one of them who fraudulently took 
away portions of gold was rightly convicted of 
larceny thereof on counts laying the property 
in the Company. 

RsoxNA V. Hawkins, 2 C.A., 367. 
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-Partnership Construction. 



A conviction for larceny of pMrtnership goods 
by a member of a co-partnership under Sec. 2 
of ** The Larceny Act Amendment Act, 1870," 
cannot be sustained, inasmuch as the act of 
stealing partnership property is not thereby 
constituted larceny. 

8 J.R., N.S., S.C., 44. 

Note. — This decision has been overruled. 

Rkoiva v. Bbown, 3 J.R., N.S., C.A., 49. 

See EviDBNCS, 15. 



See Criminal Law, 24, 29, 30. 

See Embbzzleuxnt, 2, 3. 

LARCENY ANDRECEIVING.— iSceCRiMiNAL 
Law, 9. 

LATEBAL SUPPORT.— iS^ee Gold Fiblds, 
2. 



See MiSDisKCTiON, 

LAW PRACTITIONERS.--" Xaw; Pradi- 
tioners Act Amendment Act, 1866," S. 3 
--Suspending Indefinitely —" Cottrt of 
Appeal Act, 1862/* S.s. 24 and 35— 
Leave to Appeal — Terms as to Costs, 

S. had been convicted of forgery. He was 
admitted as a solicitor and barrister under 
*' The Law Practitioners Act, 1861.** Under 
the provisions of '* The Law Practitioners Act 



^ IIeqina v. Doyle and Hinge. — ** The Larceny Act, 1867," Section 99 — Restitution . . it 

,^ • V. Clark.—" The Licensing Act, 1881,*' Section 159, Subsection 1— Penalty— 

i O \ .diction— '* The Justices of the Peace Act, 1882," Sectum 96 ., ,, . . 182 
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McOoNNBLL, In re [0. A.] .—Solicitor— Suspension from Practice^BOl of Costs— Misre- 
<r presentation of. Counsel's Fees— Fraud— Illegal Charges— Excessive Charges showing 
^ Fraud ;• ^^' 
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DIGEST OF GASES 



Law Practitioners, 

Amendment Aot, 1866/* Section 3, a Judge 
made an order of suspension against him not 
mentioning a definite period, but gave him 
leave to appeal, subject to terms as to security 
for costs. He did not find the security, but 
asked the Court of Appeal for leave to appeal 
without doing so. 

Held : That the Judge was eotitlf'd to 
impose the terms as to security under Sec- 
tion 24 of "The Court of Appeal Act, 1862," 
and the Court would not review his decision 
thereon. 

Quosre : Whether the Judge had power to 
suspend indefinitely. 

Semble : That such suspension is equivalent 
to striking off the rolls, which can only be done 
by the Court of Appeal. 

Smythies (App.), MAOASSBY(Resp.), 1 C.A, 
293. 
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— " Law Pra^Uioners 



Act Amendment Act^ 1866 " — Oonviction, 

A rule nisi calling on Justices to show why a 
conviction should not be granted, was discharged 
by the Supreme Court. The person convicted, 
afterwards obtained a rule nisi to set aside the 
order discharging the former rule, on the 
grounds that the counsel who showed cause was 
not duly instructed, and that an affidavit was 
read which was improperly instituted. That 
rule was also discharged and leave to appeal 
refused. The Court refused leave to appeal 
against the order discharging the last rule either 
under tiie 17th or the 26th Section of the 
"Court of Appeal Aot" By another petition 
the party convicted asked leave to appeal against 
the order discharging the first rule, on the 
grotmd that the Judge below, although he had 
given leave to appeal, had made it subject to 
terms for security for costs and penalty, which 
he had no power to impose. The Court refused 
leave to appeal, as the terms had not been 
complied witn, and held that the petitioner was 
too late to set down a case under Section 68. 

Bboina V, St&qdb and Frasek, 1 C. a, 289. 



g ** Zafff Practitioners 

Act Amendment Act, 1866," S. S^Ckm- 
vic^on — Suspension — Re-admission, 

A law practitioner was convicted of practising 
after bein^ convicted of forgery (under "The 
Law Practitioners Act Amendment Act, 1866," 
Section 3), and was thereupon suspended from 
practice for an indefinite period. 

Seld: That though he might have a locus 
standi to move for a certificate for the purpose 
of defining the suspension, the certificate could 
not be granted as it would enable him^ to 
contravene the Act, which, though retrospective, 
is not ultra vires. 

Semble: The Law Society estabUshed under 
the Aot, 1869, has no locus standi to oppose an 



Law Practitioners. 

application by a law practitioner to renew his 
certificate. 

Ex parte Smythies, 1 C.A., 376 ; 2 J.R., 168. 

Note, — See ** The Law Practitioners Act, 
1882," which repeals the Acts of 1862 and '66. 



4 Solicitor — Striking 

off — Suspension — Fraudulent Misappro- 
priation — Neglect —Concealment. 

A solicitor having in consequence of instruc- 
tions from a client arranged for the purchase of 
certain land, got his client to pay part of the 
purchase money (which was not payable until a 
good title was made) into his (the solicitor's) 
account at his banker's. The solicitor infurmed 
his client that the title could not be completed 
without sending to England ; but, by his advice 
the client took possession of the property. The 
solicitor led the client to believe that the money 
had been paid to the vendor, and did not inform 
him of the real litate of the case for many 
months, when, upon enquiries, it was found 
that the money had been absorbed by the bank 
in discharge of the solicitor's overdrawn account. 
The solicitor paid a portion of the money (£125 
out of £750) and endeavoured to arrange for 
payment of the rest. 

The Court considering that the solicitor was 
guilty of gross negligence and of fraudulent 
appropriation and concealment, but not being 
satisfied that he had procured the payment to 
be made with a fraudulent intention, ordered 
him, on a motion to strike him off the rolls, to 
be suspended from practice for four years. 



In the matter ofR. P., 2 C.A,, d7. 
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— "Lato Practitioners 

Act Ammdment Acts,*^ 1866 and 1871— 
Coiwiction under Act 1866, S. ^—Petition 
for Exemption from Penalties under Act, 
1871, S. 5— Forgery— Moral Turpitude- 
Upright Character— 12 Oeo, /., C. 29 ; 
21 Oeo, JL, C. 3; and 6 Geo, II,, C, 
14. 
A barrister and solicitor of the Supreme 
Court was convicted under " The Law Practi- 
tioners Act, 1866," Section 3, of having prac- 
tised after having been convicted of forgery. 
He petitioned under "The Law Practitioners 
Act Amendment Act, 1871," Section 6, to be 
exempted from the penalties of the former 
Act 

It appeared that, while a solicitor in England, 
he had been convicted, many years a^o, of 
forging a written consent by a person to act as 
a next friend in a Chancery suit, a verbal con- 
sent having actually been given, and a written 
consent being unnecessary. 

The Court was not satisfied, on the evidence 
laid before it under the Act of 1871, that there 
were circumstances not adduced at the time 
which would have influenced the jury to find a 
verdict of " Not ^ilty," but they did not con- 
sider that the evidence showed such an amount 
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Lmw Practitioners, 

of " moral tarpitada " within the meaning of 
the Act as necessarily to require the practi- 
tioner's peipetoal exclusion from the exercise of 
his profession. 

As it appeared, however, from the evidence 
adduced against the practitioner that since his 
conviction of forgery, and since his admission in 
New Zealand, he had been guilty of what he 
admitted to be " sharp practice," and had 
adopted unusual and harassing proceedings, 
especially for the recovery of costs (though not 
such as would have justified the Court in 
striking him off the roll, or even suspending 
him), and as he produced no evidence of charac- 
ter in his professional capacity from clients or 
members of the profession, though he had testi- 
monials from private friends, the Court were 
not satisfied that he had, within the terms of 
the Act 1871, ''pursued a course of upright 
conduct " up to Um time of his application, so 
as to entitle nim to exemption from the penalties 
of the Act. 

The Imperial Statute 12 Ceo. I., C. 29 (for the 

Erevention of vexatious arrests) made perpetual 
y 21 Geo. IL, C. 3, and 6 Geo. H., C. 24, even 
if it affects the cases of attorneys convicted of 
forgery practising otherwise than contrary to 
the provisions of the Act, is not applicable to 
New Zealand. 



In the matter of H. S., 2 C. A., 112. 
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•FrwUege, 



A solicitor of the Supreme Court of New Zea- 
land has not the privilege of insisting upon 
being sved in the Supreme Court. 

The privilege enjoyed by attorneys of the 
superior Courts at Westminster exists b^ virtue 
of custom or usage immemorial, and is mappli- 
oahle to the Courts of New Zealand. 

HuNTBR (App.), Maoobioob (Bssp.), Mao. 
635. 



7 Suspension Jrom 

PracUcer-^" Law PraetUianeraAci Amend' 
meTUAct, 1866," S. 3. 

A solicitor whilst practising in England was 
convicted of forgery. In the early part of 1866 
he was admitted in New Zealand. **The Law 
Practitioners Act Amendment Act, 1866," 
became law on 8th October, 1866. Upon 
motion subsequently made to suspend the solici- 
tor from practice : 

Held : That he came within the operation of 
the Srd section of the Act of 1866, and rule for 
suspension made absolute. 

In re "EL Smtihiis, Mac. 702. 
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**Law PractUioners 
Act, 1861 "-^o«c«or Practising before 
Admission, 

The Court suspended the admission for six 
calendar months of an attorney of the Superior 
Courts at Westminster, who bad, before apply- 
ing for admission in the Colony practised therpin 



Law Practitioners. 

as a solicitor, contrary to section 64 of '^ The 
Law Practitioners Act» 1861." 

In re W. Taylor, Mac. 847. 
9- 



■ **Law PractUioners 

Act Amendment Act, 1866," S. 3— /n- 
dictable Offence — Clause Creating Offence 
and Affixing Penalty, 

Upon demurrer to an indictment charging the 
defendant with having practised as a barrister 
and solicitor contrary to the provisions of '* The 
Law practitioners Act Amenament Act, 1866," 
S. 3; 

Held : That as the clause creating the offenoe 
annexed a penalty to it, and as there was no 
other statutory provision expressly providing a 
remedy by indictment in such case, the defend- 
ant was entitled to judgment. 

RvGiNA V, Shtthibs, Mao. 939. 
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•Plaint^ out qf the 



Jurisdiction, 

A solicitor in New Zealand, instructed by 
letter from a solicitor in London (on behalf of a 
client residing there) to take proceeding 
against a defendant residing in New Zealand, 
has sufficient authority to sue. 



EiBKUAN V, West, 2 J.R., N.S., S.C, 210. 



II 



BilU of 



Costs— 

TaxcUion after Payment — Work done in 
Native Lands Courts — Agreement Jor 
Fixed Amount — ** Law Practitioners Act 
1861," S. 48— Xeave to Deliver Exptana- 
tory BiU, 

C, a solicitor, was employed by U. and cer- 
tain other aboriginal Natives to act for them in 
prosecuting a land claim in the. Native Lands 
Court. Aja agreement was signed by U., fixing 
the amount of brief and retainer fees, and fixing 
a fee for every day that C. should be eugaged 
in any matter or thing pertaining to the business 
of the claim. The bill did not purport to been 
solicitor's bill of oosts, and was not signed. On 
affidavit C. stated that he was retained and 
acted as Native agent only, and not as solicitor. 

Upon a summons to refer the bill of costs 
(which had been paid more than a month before 
the summons was taken out) to taxation, 

Held I That the bill was taxable, and that 
the solicitor have time to deliver bill with fuller 
particulars. 

In re T. E. Cash, ex parte Utiku Potaka, 
1. O.B., AND F.,S.C.,82. 
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.< * Law Practitioners 



Act "Striking off—Power of Court to 
Re-admit — Non'payment oj Costs, 

On a rule to strike a solicitor off the rolls for 
misappropriatine his client's moneys, and on 
proof that the olienVs claim has since the insti- 
tution of proceedings being satisfied, the supreme 
Court will order the rule to be discharged on 
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Law I^aciiiioners, 

payment of ootts ; if the costs «re not paid, the 
onflinal offenoe is not condoned, and the role 
win b^ made absolnte. In snoh a case the 
Court will, when the oosts are paid, and if no 
reason affecting the character A the solicitor 
exists, re-admit him to practice. 

When a solicitor has been struck off the rolls, 
the fact of having since then been frequently 
oonTlcted for pubuo drunkenness is sufficient 
ground for refusing to re-admit him. 

In re SnuLin, 1 L.B., C. A., 362. 
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— — ^— — TaxMtian of CotU — 

NegHgmoe, 

On summons to obtain an order for taxation 
of costs, the alleged negligence of a solicitor in 
instituting useless proceedings will not be 
inquired into, but a reservation will be made in 
the order of the right of the clieut to raise the 
question of negligence by other proceedings. 

Jn re , a solicitor, 2 L.IL, S.C., 361. 



U< 



New TrkU^Party 

to Action in Oaol — Want of Opportunity^ 
to fnttruct Solicitor. 

A new trial will not be granted on the ground 
that the unsuccessful party to the action, being 
in gaol, was only permitted to have one short 
interview with hu solicitor before the trial 

Thx Match, 4ba, or Dunbout v. Mabsxt, 2 
L.R., 8.C., 885. 



AOBMT, 17. 



•See FuvGiFAL akd 

'Seg Tbustu, 3> 7. 
See Costs, 10. 



IiEA8B.--Xease 6v TVvslcet hewmd Scotte of 
AuthorUy^-J)eiegQtion of Authority— 
Breach q/ Truat. 

Where the lessee has enjoyed the demised 
profl^ses for a full term of his lease, he cannot 
ask to be relieved from the obligations of the 
lease, even dthough the lessors, Eeing trustees, 
have committed al>reach of trust in executinff 
thelesM. A lease executed by a person actinff 
under a power of attorney from trustees U at 
Jaw a valid demise, even although the trustees 

were guilty of a breach o! trust in sTdoini. 
IUt«olds tk Nawbe, 1 L.R., C.A.. 277. 



liwXiSJi*^ ^*-*"' '^ 



covenant 
oertain 



A lessee oanoot lake advantage of a o 

IV^^V***"?^'^* bep2dfo?a 
tine hM interest shall cease, 

OmiTKi e. DmaNsnELD, 2 J.R., 121. 
See Umdlori) akd Tihakt, 11. 



Srif mUglVFTCT, 88. 
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Lease. 



-See Lakd Traksfbr Act, 8, 9. 



LEASE AND RELEASE.— 6i;e Convktakcimo, 
8. 

LEASE, CONTRACT FOR EUTURE.— &« / ^ 

COWTBACT, 11. - lu/ ^£rX*-^^/vU3* <t ^^'^ 

LEASE BY CORPORATION.— Con^rarf no* 
under Seal—Raiificationr-'RialU of Be- 
newal—StattUe of JWwids— lfi*<aaW|y— 
Specific Perfomumce, ^ 

A corporation put up lands for lease by v 
auction on the 19th June. The conditions pro- 
vided that the term should be for 21 years from 
the 1st July, with a right of renewal, the term of ^ 
renewal not being specified, the first half-jrear's » 
rent to be paid in advsnce. P. was the highest 
bidder, and signed an agreement to accept a 
lease subject to the conditions. The auctioneer, 
not appointed under seal, signed the agreement 
on benalf of the corporation. On the 4th July 
the corporation affixed its seal to a memorandum 
ratifying the contract. Nothing had previously 
been done under the contract, and P. had not 
paid any rent. 

Beid : (1) That in view of the answers 
endorsed on the issues it most be taken that, but 
for the alleged confirmation under seal, there 
would have been nothing binding upon the 
plaintiffs. (2) That the subsequent ratification 
operated retroepectively and affirmed and 
adopted the contract of 19th June. <3) That 
even if the corporation's statutory right to grant 
leases was limited to a term of 21 years, with a 
right of renewal for a further term of 21 years, 
it was no objection to the agreement of the 19tii 
June that the term was to commence on the 4th 
July. (4) That a right of renewal in a lease 
where no term of renewal is specified means, 
prima faeie, a right to renew for the same term 
as is granted by the original lease. (5) That 
althooffh the contract was not ratified until the 
4th July, whUe the term commenoed on 1st 
July, the defendant oould have substantially 
what he contracted for. 

PfiouDFooT V. Otaoo Habboub Boabi>, 1 
O.B,, and F., C.A., 119. 

LEASE BY WAY OP MORTGAGE. -- 5ee 
Nativk Lakds, 5. 



LEAVE AND LICENSE.— Jfisfoiv qf Facte— 
Sebntre of Oooda^Acgweeeence— Purchase 
of Cfoods Seized. 

When a mortgagee in seizing the goods over 
which he holds security, takes soo<u pointed 
out to him by the mortgagor, which the latter 
believes to be, though in fact they are not 
indnded in the security, it is a mutual mistake 
of facti and does not amount to leave and 
license by the mortgafror. A anbeeqo^t pur- 
chase by the mortgagor from the mortgagee of 
part of the ffoods unnroDerlv aidsafl. ivMti^tmm 



part of the goods Improperly seised, indloates 
no more than a oontinaed ignoranoe fay the 
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fi Special Coveruint^Ap^licabai^^ of Lessor^s Fitting, 
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Officiai< Assignee op Bbown v. Maxwell. — laease — Trade Fixtures — Special Provision 
CLS to Removal — Payment of Rent for " the Remainder of the Term'' — Determination 
if of Term by Re-entry — Bankruptcy — Right of Removal by Official Assignee — Exercise 
within Reasonable Time . . . . . . 812 
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Leave arid License. 

mortgagor of his rights, not an acqniesoenoe in 
the Beiznre. 

HuBREY r. The Bank or Nbw South Walks, 
1 L.R., C.A., 115. 



2 ■ Municipal Corpora- 
tion — Trupasa, 

A claim made against a Municipal Corpora- 
tion was compromised by the Corporation 
agreeing that the claimant might use a city 
reserve as a road to his property, and by voting 
a sum of money to assist in forming the road. 

Held : That these facts amounted to leave and 
license, and that, the leave not having been 
revoked, the Corporation could dot recover for 
trespass in forming the road, whether it acted 
beyond its powers in permitting a road to be 
taken through the reserve or not. 

Mayor, &o., of Wellington v. Beeves, 2 
L.R., S.C., 121. 

LEGAL AND EQUITABLE TITLES. -^ee 
Titles. 

LESSOB AND LESSEE. --/>a«e—i^or/ei<tire 
Jor Breach of Covenant — Waiver, 

Defendant's lessor, after a breach of covenant 
in a lease by which a right of re-entry accrued, 
accepted rent from the defendant. He then 
assigned the reversion to the plaintifif, who 
demanded payment of rent to him, and other- 
wise treated the lease as existing. The defen- 
dant's lessor subsequently executed a deed 
purporting to convey his right of entry to the 
plaintifif. 

Seld : That the forfeiture had been waived, 
and that nothing passed by the last-mentioned 
deed. 

QtuBre as to a right . of re-entnr for condition 
broken passing to the assignee of the reversion. 

Kbbbell V, Jaoea. and Another, 1 C.A., 
99. 
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-Action for Bent — 



Tenants in Common — Joint Demise — 
Non-Joinder of Plaintiff'— Bulea 118, 124— 
Demurrer — Non-execution of Lease — Pur- 
chase by Lessee of One Share, 

The declaration in an action for rent set out 
a deed of lease by six aboriginal Natives, 
together with four others, of whom one was an 
infant, and a married woman ; another had sold 
his share of land to the defendant ; a third had 
died without havine executed the deed ; and a 
fourth had also died. The defendant demurred 
on the grounds that the declaration disclosed a 
joint cause of action in the plaintiffs and other 
persoBs not joined with them ; and that before 
any rent accrued the defendant became tenant 
in common with the plaintififs. 

Held : (1) That as it appeared on the face of 
the declaration that the lessors were actually 
tenants in common, the lease must be taken to 
enure accordingly, although on the face of it 



Lessor and Lessee, 



the lessors appeared to be joint tenants. (2) 
That notwithstanding the non-execution of the 
lease by one, and the infancy and coverture of 
another, the lease would enure as a good lease 
for eight-tenths of the land, subject to a reser- 
vation of eight-tenths of 1^ rent mentioned in 
the reddendum. (3) That on the purchase of 
one share by the defendant an apportionment of 
the rent would take place. (4) That the right 
of action was not affected by the defendant 
becoming a tenant in common with the plain- 
tifif. (5) That the non-joinder of a necessary 
party appearing on the face of the declaration 
was a ground of demurrer, and could not be 
amended as a variance under Rule 11& (6) 
That the objection coald not be taken by notice 
under ^ Rule 124, notice under that Rule not 
being intended to supersede demurrer, but as a 
substitute for a plea in abatement. (7) That a 
demise by tenants ip common appearing on the 
face of it to be a joint demise, operates as a 
separate demiBe by each of his own share, and 
a confirmation of the demise by each. (8) That 
it is not necessary that the natore of the lessor's 
estate should appear on the face of the demise, 
no estoppel being created, and the reservation 
enuring according to the true estates of the 
lessors. (9) That the plaintififs oould not main- 
tain the action, inasmuch as it was brought to 
recover seven-tenths of the rent» while they did 
not show title to more than six-tenths ; and 
that although they might be entitled to sue 
separately each for his own share, they could 
not bring six several actions in one to recover 
the whole. 

Hbnabb Tomoana and Othbbs V, Ormono, 3 
J.R., N.S., S.C., 86. 

3 Nuisance-'Acqui' 



escence, 

A lessee is liable for a nuisance created on his 
land, although he is not in actual possession of 
it, and although the nuisanoe is created by 
strangers, if he allows or assents to it. 

Elliott (App.), Bbbnchlbt (Besp.), 3J.R., 
N.S., C.A., 9. 



4 -^— ^_ Assignment qf 

Lease — Bankruptcy of Assignee — LiahiUiy 
of Assignor for Bejit—** Bankruptcy AcL 
1867," S. 139. 

A. demised to B., who assigned the term to 
C.,w ho subsequently became bankrupt. His 
trustee did not elect to take the lease. A. soed 
B. for rent from 1st January, 1870, up to which 
dav it had been paid by C., the adjudication 
of bankruptcy taking place on the 3rd of January, 
1871. B. admitted his liability for rent up to 
1st April, 1871, beiogthe first quarter day after 
adjudication on which rent was payable ; but as 
to the rest, he contended that Sec. 139 of ** The 
Bankruptcy Act, 1867," operated as a surrender 
in law of the original term. 

held: That B. was not liable for the rent 
claimed, the land having reverted to A., who 
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DIGEST OP CA8BS 



Lessor and Lessee, Ju hcitJtiMj,CL Jf^ly 

oonld not take the land back and eae for rent 
at the same time. 

FiBHBE V. Tbatbbs, 4 J.R., N.a, C.A., 40. 



Tenakt. 



-^ Landlord and 
-iS'ee Spbcific Psb- 



FORHAMCE, 10. 

LIABILITY OF CREDITORS. —5^ Bank- 

BUPTOTi 8. 

UBSL.— «/<>•»< Stock Banking Conipoiiy— Bona 
AddBel^f. 

A banking company establiehed in England 
under *' The Companies Act, 1862/* and oarnring 
on business in the Colony without an Act of the 
Colonial Legislatare, and nsiog the word 
'* Limited" as part of its style, may maintain 
an action in the Colony for Ubel without proof 
of actual damnge. 

B<ma fide belief of facts and the fairness of 
comments made upon them can be no defeoce in 
an action for libel if the allegatioos or aasump* 
tions of facts turn out to be unfounded. 

Nbw Zealand Banking Corporation v. 
COTTSN, Mac. 212. 
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-FrivUeged Occasion — RepecUed PMi- 



cotton— Bona fide Bclirf, 

Plaintiff, who was a runholder, presented a 
petition to the Government praying that his run 
might not be declared into hundreds. The 
petition was signed by a number of his neighbors, 
including one McClelland. The defendant, who 
was a member of Provincial Council, in conver- 
sation with some other members of the Council, 
but during a temporary recess, stated that he 
had been informed McClelland had got some- 
thing for signing the petition, viz., a team of 
bullocks on long credit. The defendant, upon 
the request of a relative of the plaintiff's who 
had overheard the conversation, put his state- 
ment into writing, not^ however, saving he had 
been informed McClelland had obtained the 
team of bullocks on long credit, hut asserting 
the fact. This was the libel complained of. At 
the trial it was proved that defendant had taken 
some part in supporting a petition praying that 
plain tiff*B run might be declared into hundreds. 
Some avidence was given of express malice. 
The defendant disclaimed any ill-feeling towards 
the plaintiff ; and evidence was given to show 
that in putting the statements upon paper the 
4efendant acted at the request of plaintiff^s 
relative and in order that they might be sent to 
plamtiff for investigation. 

Held: (1) That the circumstances under 
which the alleged libel was published were prima 
/ocie safficient to rebut the implications of 
malice. (2) Tbat the previous verbal publica- 
tion of the same matter did not absolutely 
preclude the defendant from relying upon the 
privileged nature of the occasion upon which 
the statement was publiahed in writing, although 



lAbeL 

the previous publication was evidence of malioe. 

(3) That it was not necessary to entitle the 
defendant to a verdict, that he should have 
believed the statement made by him to be true. 

(4) That the observation of the defendant's 
counsel to the Jury upon the question of costs, 
were not of such a nature as to entitle the 
plaintiff to a new trial 

MgKellar v. Brown, Mac. 905. 

3 Public Meeting — Fair Comment — 

Ptiblic OJUer—Plea q; Justification. 

Persons of whatever station who at voluntary 
public meetings take part in the publication of 
criminatory statements are subject to be called 
upon to answer in damages toihe party aggrieved 
thereby if those statements turn out to be false. 
The public purpose of the meeting carries wi^ 
it no privilege exempting the peieons assembled, 
or any of them, from the ordinary duty of 
abstaining from defamation. 

Comments on the public conduct of a pablic 
officer in the discbarge of his official duties are 
permissible, provided they be lair ; bat state- 
ments as to his conduct as a private citizen in 
the ordinary relations of life, if libellous, are 
actionable. 

A plea of justification to a libel should set 
out the particular facts relied on as a justifica- 
tion. 

Eyes v. Henderson, 1 J.R., 34. 



'Just\ficcUion — Evidence, 



In an action for a libel, that the plaintiff 
at the time of the publication of the libel 
" leading a life of open and flagrant immorality," 
to which the defendant had pleaded pleas of 
justification in which he set forth particolars 
of the plaintiff's alleged conduct during the 
period to whieh the liotl referred ; 

Held : That evidence was admissible to prove 
similar acts of immorality committed by the 
plaintiff before and after the period refened to. 

Etxs v. Henderson, U.K., 127. 



5 Beg, Gen, 1866, 223, 224r^Equity qf 

Set off— CosU—Practice— Solicitor's Lien. 

In an action for libel, defendant pleaded the 
general issue and certain special pleas which 
were held bad on demurrer. Plaintiff then 
discontinued, and defendant became entitled to 
general costs. Plaintiff then entered up Judg- 
ment for the full costs of the demurrer, without 
allowing any sefc-uff in respect of the general 
costs. A riue nisi having been obtained to set 
aside this judgiaent as irreguhirly signed in con- 
travention of Keg. Gen. 1856, 224. 

Held: (1) That the first part of Rule 224 
must be read as if the concluding words had 
been *' until the trial of the issues of fact, or 
until discontinuance entered," and the second 
part must be read as giving the defendant his 
set-off in the same case. (2) That the plaintiff*8 
proceedings were not warranted by Kule 223, «« 
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Gknge v. The North Otago Aoricultubal and Pastoral Association and Another. — 
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LibeL 



there can only be one final judgment in respeot 
of a single cause o£ action, which should allow 
any set-off due to the other side, and be a final 
adjustment of the amouat ultimately payable. 
(3) The solicitor's lien only applies to the balance 
ultimately payable to the client. 

Eyes v, Bodson, 2 J,R., 38. 



6- 



'Direetion to Jury^SeUing cuide Ver- 



Libel, 



diet for Drfendartt— Costs, 

In an action for Ubel the Jud£[e may tell the 
jury whether or not, in his opinion, the article 
complained of is libellous, but he is not bound 
to do 80. The Court has power to set aside a 
verdict for the defendant where the publication 
is obviously defamatory. 

A Judge ought not to tell the jury what 
amount will carry costs, and counsel should 
abstain from doing so. 

Maoasset V, Bell, 2 J.R., 59. 



7 Privileged CommultieeUUm— Pleading, 

A letter from a bank to a customer stating 
that a cheque drawn by a third person has been 
dlBhonorea is prima fade a priveleged com- 
munication ; and where in an action for libel, 
based on the sending of such a letter, the 
defendants omitted in their pleading to raise 
the question of priTilege, it was 

Held : That they should have been permitted 
to amend at the trial. 

In actions for libel the question of privilege 
is part of the matter really in controversy, and 
the defendants' right to have it determined is 
not lost by his neglect to plead it. 



BiRi> V, ' The Natiowal Bank of 
Zealand, 2 J.R., N.S., S.C, 96. 



New 
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•Public Meeting — Newspaper Report — 



Privilege, 

The publication in a newspaper of a report of 
proceedings at a meeting which was required by 
law to be public, containing defamatory state- 
mentSy is not privileged if such statements be 
untrue ; even although the publication be made 
honajide and without malice, with the intention 
of g^iviog information to the public with respect 
to a matter which it interests the public to 
know. — Distinguishing Gox v. Feeney (4 F. and 
F., 13). 

The privilege is confined to bona fide reports 
of proceedings in Courts of Justice, and Parlia- 
ment ( w^ith certain qualifications); reports which 
the law requires to be published ; fair comments 
upon established facts- relating to matters of 
public interest ; and bona fide communications 
between persons having a corresponding interest 
and doty respecting the matter communicated. 

Cajckson v. The Otaoo Daily Times, &o. 
(in error), 1 C.A., 1. 



'Question for Jury — Innuendo. 



9 

Where the innuendo in a declaration for libel 
alleges that the words were used in a defama- 
tory sense, the question becomes one for a jury. 
If at the dose of the plaintiffs case, the 
innuendo is not borne out by the evidence, 
and the Judee is of opinion that the words 
cannot be held to be defamatory, he may decide 
that there is no question to go to a jury. But 
the Court will not entertain a demurrer on the 
ground that the alleged libel is not a libel. 



Blukdbll and Another 
J.R., N.8., 8.O., 70. 



V, Gakdiner, 4 
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'"Printers and Newspapers Regis- 



trcUian Act, 1868 "—Practice, 

In order to establish statutory proof of a libel 
published in a newspaper, the title and imprint 
must strictly correspond with the facts stated in 
the affidavit filed pursuant to "The Printers 
and Newspapers Registration Act, 1868." A 
newspaper containing the alleged libel was put 
in evidence without objection, whieh, had any 
objection been made, would not have been 
admissible under the provisions d "The 
Printers and Newspapers Registration Act, 
1868." 

Held : That the objection might be taken at 
the close of the plaintiff's case on motion for 
nonsuit. 

It is libellous to publish of a person who has 
incurred a liability that he has "eloped" 
without paying the same. Under the circum- 
stances a new trial ordered instead of a non- 
suit. 

Seaborn v, Wilson, 1 L.R., S.C, 74. 



11 Ihuhtful Meaning — Proof of 

Innuendo— Matters of Common Know- 
ledge, 

Where the words of an alleged libel are 
ambiguous the verdict of a jury will not be 
disturbed on the ground that evidence of 
witnesses not having special knowledge was 
admitted with the view of explaining the 
meaning of such words, inasmach as the jury 
could ignore such evidence and form their own 
opinion. The following sentence : — • * He, " (the 
plaintiff) *< appears to have an insatiable 
penchant for blood and murder, inculcated, 
perhaps, in his early youth, as he hails from 
Tasmania, and it has before now been remarked 
that his lineage is to be traced in the records of 
the Chatham Isles," is capable of the libellous 
meaning that the plaintiff had been transported 
as a convict from England to Tasmania. It is 
unnecessary in New Zealand to prove that 
Tasmania and Norfolk Island were at one time 
convict settlements, and that the Chatham 
Islands were never a convict settlement, as they 
are matters of common knowledge. 

HoRNSLET V, Warren, 2 L.R., S.C., 236, 
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H. CAPLEN. 

SOLICITOR. 
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ADDnrGTOii Liohnsino CJommittbs, In re Thb ; In re Thb Ns¥m>WN LicBNSiHa Oom- 
MiiTEx ; AND In re Thb Sydbnham East Licbnsiho OoioarrBB [G.A.] . — Liceming 
Acts — Local-opiion PoU under ** The lAoensing Act, 1881" Sections 45 et. seq.— 
Ahomion of District — Svbdvoision vnto Smaller Districts — Necessity for Fresh Poll — 
Orant of Licences without Poll — Certiorari — Discretion—" The Alcoholic Liquors 
Saie Control Act, 1S93" Section 21 — Retrospective and Betroactive Operation — Lea^ve 
to appeal to Privy Council — Parties before Court — Interests iwooloed 
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Hill t;. Manning.—" The Licensing Act, 1881," Sections 159, 160, 172—OffenU'-'SaU of 
'^ Liquor without Licences-Consent of Occupier of Premises— Evidence 
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4 Fair—"IAeaiu,ng Act, 1881." 

The word " fair " io Sec 36of "Thelioenaiiig 
Act, 1881," means > place of publio annuemeDt, 
Mid doea not include k market where cattle and 
■heep are regnlarlj aold by an anctionver on hii 

Brookiko v. SmiB, 1 L.K., 8.C, 38«. 

S "i»««wi«iffJ«(, "8, 63,75,44, 

Gft — Bvteaal <tf LieeiiK — Memonai q/ 

Otfjteli'm — Notice — lAtamng Oomwuttee 

— A^tntmed Metting^iAaiaAtaw*. 

Where, on an application for a renewal o( a 

pnblioan'i liceaee, the LioenaiDS Committee 

retiTM to cooaider the validity of ■ meniorikl 



having heard the merita of the oaaa, the Court 
will by mandamut compel the Committee to 
bold an adjcnrapd meeting to hear the applica- 
tion, even although the time within wtiioh, 
nndar "The Licensing Act, I86I," re&ewala can 
be applied for haagoneb;.— Atmrav. Mayorqf 
£i>cA<«f«rt27L.J..Q.E4e; 7 EL andBl. »10i 
8 Jnr, N.S. 1097) followed. 

Bat the Court will not interfere with the 
diecreticn of the Committee, and will not in any 
caae order the grantine ol a renewal. — Regina 
V. FarqiAar (LB., 9 Q,a, 258) followed. 

RiOiHA c. HuKSi 1.HD Dthbrs, 2 L.R., S.C, 
94. 



6 •• Licauing Act, 1881," a 149 

—Vnlavifid Oame— Euchre. 
The game of ** enchre," even when played for 
mooey, la not an "nnlawfol game" within the 
meaning of See. 149 of " The Licenaing Act, 
1881." " Unlawful gamei " mentioned in that 
Motion refer only to auoh gamei aa have been 
made unlawful by Statnte. 

Qlasso!! v. Wbittt, 2 L.R., S.C., US. 



Sm. ISSof "The Licenaipg Act, 1881," pro- 
hibiting any peraon during the time at which 
Kceneed preiuises arc directed to be cloaed from 
allowing anyone from playing " bffliarda or 

bacatello or any other game in anoh premiaes," 
re&raonly to gamea of a tik e aatore to billiarda 
and bagatelle, and doea' nol Inclnde 'games of 

LiciHT V. UiLTOK, 2 L.R., 8.C 214. 



Medical TrtatmoU — Certiorari — Practice 
—Motion — Rvleni^ — Sotiee to Jv»lict» — 
13 Geo. II., C. 18, a 5. 



<A Uia ordar on whitji he wm oommitted 



ahaMJfor 
e Suing 
tted tothe 



Libel. 

aaylnm, and made in the defendant's abeenoe, 
■a bad. The application to remove a oonviotioa 
or order into the Supreme Court for the pnrpon 
of having it quaahed, may be made by role ntri, 
as welt as by iiotioa of motion. Motions for 
writ of certiorari are unneceaiary, and therefore 
the notice to Jostioea required by 13 Geo. IL, 
C. 18, Sec 6, Is not required. 
EiaiHA V. MoirrooHiRiB, 3 L.B., S.C, 140. 

See App«al from Jusncn, & 



A claim for oompenaation arising out of 
public works executed prior to the passing of 
" The Public Worki Act, 1876," ia not barred I 
by the limiting effect ot Section 72 of that Act, 
thoagh it be not brought on it tiU 188a Nor 
ie it eitinguUbed by Section 13 of " Tbe Public 
Works Act Amendment Act, 1880," at all I 
events when the action has been begun before 
the paaaing of the latter Act A " Statnte of 
lamitationa " coming into force at its passing 
will not defeat proceedings already pending, 
uDlesB there is an express provision to that 

In the matter ot "The Publio Works Acta, 
1876 and 1880," and the claim of Bobibt 
WiLKiH, 1 L.E., 8.C., 4. I 

2 JeUy— Wharf— Fora\ore— I 

Bed qf the 8ea^" Statute of lAitutatiws" 
— PretcriptUm — EcisemaU — Tenant at i 
WiU^Landiord ai>d ^lenanL 
A., with the consent of the Froviooial ' 
Oovemment of Wellington, took poassaaion of 
part of the foreshore of Wellington harbor, then i 
vested in the anperintesdent in trnst for pub- 
lic pnrpoeaa, and ran ont a jetty iato the hartior, ' 
which jetty lie shortly aftorwards extended at 
the reqneat ot the Provincial Qoveminent, i 
About aix yeara after this the land at the shore- 
ward end of the jetty waa reclaimed from the 
sea, and tbe land ao reolaitned taken poeseaalon 
of by the Provincial Oovemment. A. was I 
allowed under the " Wellington Harbor | 
Ordinance, 1861 " (Provincial), to exercise a 
pre-emptive right over part of auoh lands, but 
a public atreet separated the remainder of the , 
jetty from the land bought by A. under his 
pre-emptive right. By permission A. connected 
the wharf with the breastwork which supported 
the street, and continued to nae the whuf for a ' 
farther period of IS years, when part of the 
bed of the hubor on which the wharf stood 
again revested in tbe Crown. 

Slid: H) That the original possetdon of A. 
was under a len«nay at vrilL (2) That the 
effect of taking posMssion of part of tfas land 
by the Provincial Qovemment with the assent 
ot the tenant was to determine the tonanoy at 
wilt which existed over the whole tonement 
{3} That the faot of A. 'a knowledge ot the title 
of the Provinoial Qovenuneat and of bia h«Ting 
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obtained permiBsion to oonneot the remainder 
of the jetty with the breastwork created a new 
tenancy at will from that date, and that there- 
fore a1 had no title to the jetty under the 
*' Statute of Limitations " or otherwise. 

Plimmbb v. Mayor, fto., of Wbllikotok, 1 



7. 



•See "Land Transfer Act," 



'See Pabtnkrshif, 4. 



L08B OF SALE.— ^ee Garkirr, 3. 

LOTTERY.— iS^ee Appsal from Rrsidbnt 
Magistrate, 16. 

LUNATIC.— Supersedeas— /wMc qf Order and 
Writ—Lejgal Capacity to Commit Act qf 
Bankruptcy. 

An order was made supersedine proceeding 
in lunacy, the Court being satisSed the patient 
had recovered. The order was directed to 
remain in the office of the Registrar until he 
had completed certain transactions into which 
he had entered on behalf of the lunatic. The 
order was drawn up, dated, sealed, and 
initialed (and the usual fees paid), and left with 
the writ at the Registrar's office. Neither order 
or writ were ever actually taken out at Court. 
The bankrupt afterwards filed a declaration of 
insolvency, and was adjudicated a bankrupt 
thereon. On an application to set aside the 
proceeding, 

Held: That although the order and writ had 
never been taken out of Court, they must be 
reffarded as having been issued on the day 
when they were daud and sealed, oonsequently 
the bankrupt was legally capable of committing 
an act of bankruptcy when he filed his dedara- 
tion of insolvency. 

In re M'Kivnon, Mao. 725. 



See " LiTNATios Aor, 1882." 
■See Abatbmbnt, 2. 
'See Husband and Wife, 6. 



LUNDON AND WHITAKER CLAIMS ACT. 

— Native Leases before isaue qfCert^ca^es, 
bui afUr order of Native Lands Court — 
** Native Lands Acts,'' 1865, S.s. 23, 75, 
and 1869, S. 8 -" Cr<ywn Grants Acts," 
1866, S. 26, and 1867, S. 7 (Sub-sea 1)— 
Power of General Assembly, 

Leases executed by Native owners after order 
by the Land Court under Section 23 of "The 
Native Lands Act, 1865," for certificates, but 
before certificates were issued, held valid as 
against leases made £b other persons by the 
same natives after the certificates; and that, 
too, notwithstanding the provision of Section 
75 of **The Native Lands Act, 1865,'* which 
enacts that contracts affeeting land in respect 
of which a certificate has not been issued are to 



Lundon and Whitaher daims Act, 

be absolutely void, because '* The Grown Grants 
Act, 1867,** Section 7, Sub-section 1, provides 
for the ante- vesting of the legal estate m lands 
to the dates when the parties bej^ame entitled to 
ffran4'-£ ; and in the case of Native lands such 
dates woald be the dates upon which the orders 
for certificates were made by the Native Lands 
Court. ''The Lundon and Whitaker Claims 
Act, 1871,** enabled a Commissioner of the Coort 
of appeal to decide '* whether J. L. and F. A. W. 
possessed any rights, at law or in equity, in 
respect of certain lands situate U Grahainstown, 
in the Province of Auckland, which have been 
improperly or uncoostitntionally taken away, 
or prejudicially affected by we passing of 
'* The Native Lands Act, 1869,** or by the pro- 
ceedings taken in the Native Land Coart in 
pursuance of the said Act 7 

The Court declined to consider whether the 
Legislature acted properly or not in any other 
sense than whether their action was uUra vires, 
as beyond their statutory powers, or was con- 
trary to existing legal and equitable rights. 

In re ** The Lundon ahd Whitaker Claims 
■ Act. 1871,** 2 C.A., 41. 

Note, — The above Acts have all been repealed. 

MAILS.— ^ee Tolls. 

MALIOIOUB INJURIES TO PROPERTY 
ACT, 1867, as. 6 and 30.—" BwUding 
Dam'' — Laying Property in Indict- 
ment— Malice — WHfid and illegal Act, 

A person was indicted for malicioasly setting 
fire to a bulging -to wit, a breakwater — 
belonging to the Qaeen, situate' on the bed of 
the River W. A second count laid the pro- 
perty of the buildinff in the Superintendent of 
the Province ; and the third alleged that it was 
erected by public contribution The fourth 
count contained no allegation of property. The 
fifth count was for malioiously destroying a 
dam in the bed of the river oy setting fire 
thereto, whereby certain land was in danger of 
being overflDwed aad d&maged. It appeared 
that the structure had been erected by W.D.S. 
at his own cost on a portion of the river not 
comprised in any Crown grant. W.D.S. and 
the prisoner were owners of land abuttins on 
the river at this part of its course. The nver 
is not navigable. The structure was composed 
of tiers of logs fixed triangularly together, rest- 
ing on manuka scrub laid on the .gravel bed of 
the river, and was filled in with stones. 
Whether the erection had done good or harm 
was contested but not determine. The jury 
found the prisoner guilty of setting fire, ftc., 
but added that he did it to protect his pro- 
perty. 

Held: (1) That the structure was not a 
" building " within Section 6 of the « Malicious 
Injuries to Property Act, 1867." (2) That it 
was not a **dam '* within the 30th Section of 
the same Act. (3) That as the structure was 
not let into the freehold, the property was 
properly laid either la Her Majesty or in 



WiLKiNs V. Robinson.—'* The Regulation of Local Elections Act, 1876," Section 48- 
J^Uing of Petition ^Office of Court—Sufficiency— Prohibition— Question of Factr- 

fOJurisdvctx^m^Inquiry as to Validity of Election- Evidencer- Proof of Candidature— 
Proof tluit Petition duly signed ,/ . . . . 397 
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GiLMOi'R r. Tire Chairman, Councillors, and Inhabitants of the County of Selwyn. 
q • — Statutory Bodies — Discretionary Powers — Work done by Contractor — Liability — 

Nev) Trial .. _ _i.---- • :._ _ ^•.•_ _.l' J -* * -•- .. _• • 

y C^RAY, Re,— Lunatic--*' Lunatics Act, \SS2:'— Supersedeas-- ITecessary evidence 323 
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Foster, In re.—'' The Lunatics Act, 1882,'' Sections 216, 216- Public Trustee— Percent 
*ff:^:-t^e— Certificate 7^7 

Bbqika u. Easton and UThebs. — OriminaX Law— " The Malicious Injuries to Property 
V Act, 1867,*' Section i6~Phormium tenBX.—CuUivated Vegetable Produce— Evidence 
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Malicious Injuries to Property Act, 1867. 

W.D.S.; and that the fourth oount was good 
without any allegation of property. That the 
verdict did not amount to *' fTot guilty," as it 
did not find that the person did the act in the 
honajide assertion of a supposed legal title ; and 
that an action is malicious within the Statute, 
if illegal and done wilfully. 

Rboina V, JoHK Palhxr, 2 C.A., 237. 



-SeeVKORiBi' 



HON, 10. 

MALICIOUS PROSECUTION. — i?ea«<wa6fc 
and ProbcMe Cause, 

Where a person in setting the law in motion 
against another acts upon information which he 
believes, if the facts communicated, coupled 
with other circumstances, are so complete and 
sufficient as to disclose a prima/acie presumption 
that the other has committed the offence with 
which he is char^red, that is reasonable and 
probable cause sufficient to justify the former 
in setting the law in motion, provided be is at 
the time he institutes proceedings ignorant of 
other circumstances which would explain the 
facts previously communicated. 

The law does not under such circumstances 
cast upon the' defendant the duty of enquiry so 
as to raise any presumption against him from 
neglect to enquire. 

McCoMB V, Low, I J.R., 49. 

2 IneoTmstent 

Findings — Sending Jury Back to Becon- 
sider. 

Where the jury in an action for malicious 
prosecution, answered the issues in defendant's 
lavor, but affected to give the plaintiff £50 
damages, the Judge refused to take the verdict, 
and sent them back to reconsider it. 

Wallace v, Dkwab, IJ.R., 78. 



3 Judge* s 

Direction — ReasonaJble and Pr^xxhU 
Cause, 

In an action for malicious prosecution, the 
defendant swore that he believed the information 
he had received from P., his servant, and A., a 
neighbour, who both si>oke from their own 
knowledge, as to the plaintiff stealing a beast 
belonging to him, and the Judge directed the 
Jury that, if the defendant honestly and reason- 
ably believed the information referred to, he 
would have reasonable and probable cause for 
instituting a prosecution. It was contended 
that as there was no conflict of evidence the 
direction was wrong. 

Held : That the direction was right. 

Blakxly v. Rollanp, 1 J.B., N.S., S.C., 20, 



4 - E vidence qf 

Character-^New Trial, 

Where at the trial evidence of the plaintiff's 
general bad character was admitted for the 

T 



Malicious Prosecution, 

purpose of establishing the existence of reason- 
able and probable cause, and in mitigation of 
damages, it was 

Held : That in actions for malicious prosecu- 
tion, such evidence is not admissible ; and rule 
for new trial made absolute. 

FowLKa V, Mo Arthur AMD Anothxb, I J.R., 
N.S., S.C., 54. 



5 



Reasonable 



and Probable Cause, 

The circumstance of one person before or at 
the time he makes a charge of felony against 
another making also a pecuniary demand upon 
him, is some evidence that the person making 
the charge does not really believe a felony has 
been committed. The want of belief on the 
part of a person making a charge that the 
person charged had committed a felony is 
evidence of want of reasonable and proliable 
cause. 

M'Leod V, Rebves (No. 1), 1 L.R., S.C., 
50. 



6 



New Trial, 



Nonsuit — 



The Court is bound by its former decisions 
until they are over-ruled. When, therefore, a 
plaintiff has obtained a new trial on the ground 
of a nonsuit having been improperly allowed at 
the first trial, the Court will not nonsuit the 
plaintiff upon the second trial where the 
material facts proved are the same as those 
before given in evidence. 



M'Leod v, 
352. 



Reeves (Na 2) 1 L.R., S.C., 



7 -^— S eare h 

Warrant — ActionMe Wrong — Termina- 
tion of Prosecution in Plaint}ff^s Favour, 

A person who without express malice, but 
without reasonable and probable cause, obtains 
from a Justice of the Peace a search warrant 
over another person's premises, commits an 
actionable wrong, and is liable to an action 
for malicious prosecution. It is not necessary 
that any further action need be taken in such 
a case to terminate the proceeding in the 
plaintiff's favour, to enable the action to be 
Drought. 

Evans v. Cbawfobd, 2 L.R., S.C, 407. 



See False 



Imprisonment, 1. 



INO, 9. 

MAUCIOUS WOUNDING. 
Law, 3. 



— See Plead- 
-See Orimival 



MANDAMUS.— " T^ Gaolers Act, 1868' — 
Mesne process. 

*' The Gaolers Act, 1858," applies as well to 
persons arrested under mesne process as to 
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Mandamus, 






V 
I 

4 



11 



-Bona fide Question of Tide— 



ReMent Magistrate, 
The plaintiffs holding a certificate of title 
under the Land Transfer Acts took out a sum- 
mons against the defendants in the R-esideut 
Magistrate's Court for £100 damages for trespass 
upon the land of which it alleged the defend- 
f ants held possession. The land originally be- 
longed to one of the defendants, Mere Ti Punu 
and others, bnt it was alleged that she had sold 
her interest to Captain Read, who brought the 
land under the provisions of the Land Transfer 
Acts. The plaintiffs were the trustees of 
Captain Read's estate. Before the Ma^trate 
the only evidence given for the plaintiff was 
the oertifioate of title and proof of the damage 
done. Mere Ti Panu for the defence allegeid 
that she had never parted with her interest to 
Captain Read, and never executed any oonvey- 
ance ; upon this and upon production of a copy 
of the Crown grant, the Magistrate held that a 
bonajide question of title to land had aq^en, 
and, while saying that .he had no jurisdiction to 
adjudicate on the question, non-suited the 
plaintiflGk Upon motion for a rule to oompel 
the Magistrate to hear the case : 

Held : That there was not sufficient material 
to justify the Resident Magistrate in deciding 
that he had no jurisdiction. He should have 
required a circumstantial denial of the plaintiffs' 
title. It is not enough to take a simple denial. 
All he had before him were the three facts, viz., 
the grant, the possession by Mere, and her 
denisL These were not enough. 

Semble : That, assuming her to have been a 
grantee, it is not enough that she should 
simply deny that she conveyed. Rule absolute ; 
oosts against the defendants in the original 
oase. 

Reoina v. P&iob, ex parte Coleman and 
Another, 1 L.R., S.C., 354. 



12- 



Stopping Road — ** PuUic 

Works Act, 1880." 

The provisions of " The Public Works Act, 
1880," section 4, with respect to the stoppage of 
roads are imperative, and a mandamus wilfnot 
issue to compel the chairman of a county council 
to certify that a road has been stopped, where, 
as by law required under Section 6, a ]{lan pur 
porting to be made in accordance with Sub- 
section A, section 4 of the Act shows the road 
intended to be stopped, but which, as well as 
the published notice does not show the pro- 
posed deviation, nor set out the names of the 
owners or occupiers of the lands through which 
the deviation is intended to be made. 

RiGiNA V. Roberts, 1 L.R., S.C, 176. 

^ote.— Section 4 of the above Act is repealed, 
see '* Public Works Act, 1882." 



13 



Toym Council -— " Municipal 

Corporations Act, 1876." 

The provisions of Sections 81 and 83 of the 
"Municipal Corporations Act, 1876" which 



Mandamus, 

defines the duties of the town derk in calling 
special meetings, are directory and not manda- 
tory. On the requisition, in writing, of the 
Mayor of Danedin delivered to the acting town 
clerk he (the acting town clerk) summoned a 
special meeting of the Town Council, at which 
the town clerk who had been suspended for 
some time was dismissed. 

Held: That the speoial meeting had been 
lawfully convened, and the toini Clerk properly 
removed from his office. 

Rkgiita v. The Mayor and Coitkoillors of 
DuNEDiN, 1 L.R., S.C., 321. 



■Costs, 



14 

Where resistance is made to the granting of a 
mandamus costs will be allowed to the success- 
ful party, except under speoial circnmstances. 

ReQINA V, HURSE AND OTHERS, 2 L.R., S.C, 

04. 

— — - — See Licensing, 6. ^^ C hf 1. 

See Road. 



-See Petition ot Right. 



'See Waste Lands, 12. 
See Interpleader, 2. 



MANDAMUS TO SATISFY JUDGMENT— 
See Corporation, 2. 

MABBIED WOUAN,^Commission to take 
Acknoujledgment o/—S and 4 William 
IV,, C Q^—** Conveyancing Ordinance 
Amendment Act, 1860." 

The Court allowed a commission to issue for 
taking the acknowledgment of a mi|.rried 
woman resident in England, with a blank in 
it for the Christian name of her husband, 
which was unknown, the marriage having 
taken place in England. 

In re Mary E. Turnbull, 1 O.B. and F., 
S.C, 87* 

^0^— The above Ordinance has been re- 
pealed. 

2 ■ Regular Generales, 

lS6e— Pleading—Notice of Objection-- 
Coverture— Plea in Abatement^** Mar- 
ried Woman's Property Protection Act, 
1880 "— JEwjcMtor. 

The ** Married Woman's Property Protection 
Act, 1880," is retrospective, and a married 
woman deserted by her husband before the Act 
came into operation can, after she has com- 
menced a suit to obtain probate of a will in 
which she is named executrix, acquire a right 
to sue by obtaining a protection order uoaer 
the provisions of the Act, and such order may 
relate back to the date of such desertion. A 
plea of coverture when not amounting to a plea 
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Harlev, Ex parte; In re Thb Owkn Quabtz UnuaiiiNo Company, Liuitbd, Iij 
*; Liquidation.—" The Mining Campania Ad IHSti," tectiont M, 99, and 100— 

Winding vp~~C<mlTibutorie* ^ 475 

Owen Quaetz CRuaHiNO Company, Limited, In Liquidation, In re; Ex 
-y pur(< Harlby.— " The Mining Companiet Act 1886," aeetims 64, 99, and 100 

' — Winding up — Contribulortet ., . , 476 

_fn^^ cut. I'X' 7 f 7f<-- _ in ■ Jfi ^ Jr. 

wIbd v. Bbbntston and Othdos. — Sammona under Section 121 of ■' Th« Dietriet Courtt ^^ 

L Act, 1858," Appeal/ram the Warden's Ctmrt—" The MtTiing det, 1386," Section XSO— , 

^ Time " not earHer than Twenty Dayt " .. . . , ■ . . . . , . 31 

" „.iuloas Beattis v. -The MtNiHQ^AcT,' 188(5. "—'"■ J'STLafid Jet," 2885"— "rftTSfiniiiff ~~ 

» Act. 1886 "—Occupation License— Content of Paetoral Tenant^ . . ■■ • ■ »« 

_! *^ _Beimlati<mJ01— Stacked TaiUiigs-'Protechon-Scyrance from ine aoiv 
'■■'*>Resuiti*SewLici 
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;, Mining CompanietA^flLT^^^^-^^^^'^ Company (Limited) v. Kbbs.—" The 

, „ ■^'2'^!ff2^^^c<w»/or4wtoan<o/CoZZ .. .. .20 
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Tazjsican Dbedoinq Company (Limited), In re. — Mining — Special Claim — Legal and 
Equitable Owner — Rent — Payable in Advance — Distress — Pa\pnent of Money into 
't Court— Jurisdiction to determine Rights of Parties wliere Liquidator's Appointment 
invalid . . . . . . ... . . . . . . 69 

JOMMISSIONER OF CbOWN LaNDS, OtAQO DISTRICT, V. GUPFIB AND OtHEBS ; SaME V. 

// Grayson.—" The Mining Act, 1886," Section 183— Mining Leas^— Licensed Holding 
—Conversion-^ForfeUure—Costs .. .. .. .. .. ..187 

Nbnthobn Consolidated (^uabtz-minino Company (Limited) , In re : Kdmond's Case.— 
yy " The Mining Companies Act, 1886" Sections 47, 54, 75— Twelve Months* Liability— 
^^ Winding-up— D ate ^Presentation of PetUion^Date of Order . . . . . . 418 

Nenthobn Consolidated Quabtz-mining Company (Limited), In re : McBae's Case. — 
jj'' The Mining Companies Act, 1886"— Forfeiture under Earlier or Later Call — Recti- 
'^ ficatwn of Register • . 408 

Rawlins v. Revbll and Av(yrB]tB,.—Maniiamus — Appeal — ** The Mining Act, 1886," 
gg Section 249 — Frivolous and Vexatious Complaint — Refusal to go into Merits — 
^'Decision .. .. .. .. ^^. .._ .. 38Q* 

Victobu Qr abtz-mining Company (Limited), In re : Edmond's Case. — " The Mining 
If Act, 1886 "— Forfeiture — Promissory NoU — Payment — Redemption — IntenMon of 
Parties— Conduct — Liquidation — LiMlity .. •• •• ..416 



>%.c^/Wvtr.i,c4^ ((tcK^ ,^^g^ Su.^4^„.a^i^w. 7 ^. re. S\ T' A 



Wk^„2:7 v"'*r ^*^ ^^^Mter for Disburtements made at NetocattU, New 
, Tri^A^^^^Tr "^ andregutered in New Zealand-" The Merchant Ship. 

// S^ Ih f^*o //r^**^'/; ^f^T* ^^ ""^ ^*^' P'^ "^—" The Merchant Sh^ 
Mt,mr' (^"'P^^^h Section l-"The Merchant Shipping AcU Adoptii^ 

•• •• •• .& 



C/ 



769 






■ 

1 



' — --nesuit xn New License 



o^«^ 



MifiBACH wrUcflAEDY^ AND "OrHEES.^LiteZ ogainst l^octoT — Want of Qualification — 
y Proof of Foreign Degree— Proof of Seal of University—" The Medical Practitioners* 
Registration Act, 1869 "^Registered Qualification 

^ KoHAi V. Macdonald.- Trover- 3/i?asttr« of Daniaae- Vahi^ af Tin,. ./ n 

7 Subsequent Increase in Value— 3 d* 4 Will IV c 42 ^ Conversw 



248 



221 



Married Woman. 

in bar, ia bad aa being a plea in abatement. 
The objeotion ahoald be by notice. 

Davik v. Public Tbusteb ahd Othsbs, 2 



.^^1 



la. 



See CoarvKTANcrsQ, 10, 
Confession of Judgment 



t* 
» 



by.^See PRAcmcE, 68. 

MARRIED WOMAN'S PROPERTY PRO- 
TECTION ACTS.— /S'ce Judgment of 

InFEBIOR CoUBT. - tlccAyt'i.'iAJ /^' 7 .^ 1^ 

'MABS'EALLDXQ.See Bankbuptct, 67. 

MA8TEB AND SWdiYAKT. --General Hiring 
to Commence from a Future Day-^ 
" Statute of Frauds,'' Section 4. 

A general hiring at a yearly salary ia a hiring 
for a year ; and a contract for such a hirine to 
commence at a future date must be in writing, 
under the 4th Section of the "Statute of 
Frauds." 

FoBDYCB V. The Westpobt Coal Company, 
3 L.R.y S.C., 63. 



2 — ^— • Master and Ser- 
vant-Contract to Collect Bents— Contract 
for Services Binding on Executors — 
Mutuality — Inference of Engagement to 
Employ —Evidence— Parol Evidence to 
Eseplain Written Agreement. 

An agreement between S. and B. that S. 
ahall collect the rente, &c., in B.'s estate after 
his death, for a certain commission, and that 
B.'s executors shall pay the commission on all 
rents, &c., collected, is not a mutual agreement, 
and B.'s executors are not bound to employ S. 
The Court will not infer an agreement to 
employ where the contract of the engagement 
does not appear on the face of the agreement, 
although both parties may have contemplated 
an employment. Parol OTidenoe is inadmissible 
to explain the intention of the parties in making 
anch an agreement. 

Senior v. Scaifb, 3 L.R, S.O., 69. 



Fellow Servant. 



'See Negligence of 



Dismissal, 3, 4, 5. 



See Wrongful 



MASTER OF ^BIP.— Liability of fw Acts of 
Crew,— See Ship and Shipping, 1. 

ICATEBIAL PART OF CAUSE OF 
ACTION. — See Appeal from Resident 
Magistrate, 20. 



•See Prohibi- 



tion, 19. 

MEASURE OF DAMAGES.— ^ee Damages, 
3. 



r. 






Measure of Damages. 



8. 



OF Intrusion. 



-^ee Gold Fields, 
-See Information 
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[EDIOAL COMFORTS.- iS'ee Labgent, 9. 

fS KEA.—SS Appeal from JusncES, l^&ujt ^ 9 J*^ ? 
12. /^/^ 



§ 



'See "Arms Act," 3. 



r; y— iSfeCiDQUBLE VOTING.. ^_ _ 

MEBGEB.— jSee Suspension of Action: 



-See " Land Transfer Act," 10. 



-See Ban 



MESNE PROCESS.— iS'ee 




62. , 
"andamus, 



I. 



MINma COMPANY.— -4c«ton f&r CaU^ 
Liquidation — Forfeiture — ** Mining Com- 
panies Act, 1872/* S.S. 62, 64, 90. 

Calls are irrecoverable by action unless pro- 
ceeding^ are commenced within the time limited 
by section 52. Unless proceedings are taken 
within the time limited, the sole consequence of 
default in payment of a call is the forteiture of 
the share. Section 54 enacts that such default 
(no proceedings havine been commenced within 
the time limited) shall after the expiration of 21 
days from the day upon which the call is due, 
ipso facto create a forfeiture. After forfeiture 
the debt due in respect of calls is extinct — or if 
not the debt, the remedy. Section 90 : The 
right of action is not saved by the fact that 
abortive proceedings were taken to recover the 
debt within the time limited. 

Sbaton (App.), Lloyd (Resp.), 3 J.R, N.S., 
S.C., 107. 

Note. — This case overrules Shotover Terrace 
Co, V. Armstrong, 1 J.R., N.S., B.C., 96. Sec- 
tion 62 of *< The Mining Companies Act, 1872," 
is repealed. 

a — ** Mining Companies 

Act, 1872,*' Sections 62, 64, 66, 66— 
** Mining Companies Act Amendment 
Act, 1883," Sections 9, ll—Nrnpay- 
ment of CaU—Forf^ure of Shares— Sheer' 
cise qf Option by Company, 

Held by the Court al Appeal (reversing the 
decision of Richmond, J.): That Section 64 of 
the "Mining Companies Act, 1872," must be 
interpreted as meaning that if a call upon 
shares in a gold mining company be not paid 
within 21 <£kys after it is made, or saed for 
within 14 days, the shares become ipso facto 
forfeited, and the company has no power to 
exercise any option as to whether it will accept 
such forfeiture or not. SecUon ▼. Lhyd (3 N.Z. 
Jnr. 107) discussed and considered. 

WiLBERFOaS v. TRTAOAIlMArOLD MINING 

Company, 316. 
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Mining Company, 



•See Ebtofpil, 2. 
See JuRiRDicnoN, 2. 



MINING PARTNERS.— 5ee Contbact, 4. 

MINING SHARES, FORGERY OP TRANS- 
FER OF.— ^ee Crdcinal Law, 4. 

MI80HIEV0n8 ANIMAL.— <9ci«n^-.^- 
dence. 

At the hearing of an action brought in a 
Resident Magistrate*! Coart to recover damagee 
for bodily injuries caused by a bollock, it was 
proved that the defendant's agent said that 
" the bullock looked lively coming down, but 
he thought he was safe when be was past 
Stitt's." The Magistrate ^eld that thU was 
sufficient evidence that the defendants knew the 
mischievous propensities of the bullock. 

Held, on appeal : That the judgment was 
right. 
HuiCTBD AND Akothkr V. Cabahbb, 4 J.R. 
N.S., S.Cy 96« 



2 Mischievous 

Domesticated Animal — Ram — Liability qf 
Persons other than Otoner, 

A person who keeps about his premises, and 
to a certain extent under his control, a domesti- 
cated ram, which he knows to be mischievous, 
is answerable for injuries done by it, even 
though he be not its owner. 

Dawson v. Wabbbn e^ Uxor, 2 L.R., G.A., 
2ft6. 

MI8CX)NDnOT OF JUROK— iS^ PsACfncE, 
1. 

UnSDIBiEOTlOV.— Trespass to Land— Title 
— Possession. 

To a declaration in trespass for breaking and 
entering the plaintiff's land, the defendant 
pleaded denial of the trespasses, denial of the 
plaintiff's possession, and other pleas setting 
up title and possession in the defendants. The 
plaintiff replied by a general denial 

The plaintiff gave evidence of various acts 
which if done by him as owner of the land 
amounted to a taking possession ; and he then 
gave evidence of Hue in order to show that 
these acts were done by him as owner of the 
land. The defendants gave evidence in support 
of their pleas. 

The Judge directed the jury "that if they 
were satisfied that some time before and at the 
time of the alleged tr^passes the defendants 
were using and occupying the land incon- 
sistentently with the plaintiff's exclusive enjoy- 
ment of it, then the plaintiff was not possessed 
and the defendants were." 

Held, on rule for new trial for mlBdirection : 
That the direction was wrong ; that the jary 
ought to have been told that if both parties were 
using the land under bona fide claims of right, 



Misdirection. 

that party should be held to be " poasesMd " 
who had the right to the possession. That the 
issues as to title ought to have been submitted 
to the jury. 

Gbaham v. Thomas and Othbbs, 2 J.R., 
N.S., S.G., 268. 

2 Remoteness of Damage — 

Lateral Support— Negligent Excavalion. 

At the trial of an action for trespass where 
there wss evidence of the removal of Utoral sap- 
port by negligent excavation of adjoining )and, 
whereby the plaintiff's wall fell and his goods 
were injured, the jury were properly directed 
that if they thought the falling of plaintiff's 
wall was occasioned by the defendant's tres- 
oass, the damsges should include the injury 
tone to plaintiff's goods and the consequent loss 
of trade. 

KiBKPATBioK V. Glskdining, 8 J.R., N.S., 
S.C., 146. 

See Afpkal fbom Bssidbmt 



Magutbatb, 23. 

— See Practiob, 51. 



■See Nbw Tbial, 1, 2. 



3. 



-See Bankbb and OcTsroHaB, 



'See Decbtt. 



MI8J0INDEB.— Banlrup^ Mortgagor — Trus- 
tee as CO'de/endanL 

A mortgagor having become bankrupt, and 
having subsequently agreed with the trustee of 
his estate for the purchase of the assets and 
choees in action, commenced a suit for redemp- 
tion in which the trustee was joined as a co- 
defendant, no deed of assignment having been 
executed by him. 

Held : That he was improperly joined ; that 
the right of a bankrupt mortgagor to maintain 
an action could only accrue by purchase from 
the trustee of his estate ; that the right vested 
in the trustee on his appointment was a right to 
redeem, an equitable right only ; that if the 
declaration disclosed circumstances amounting 
to an assignment of that right, there was no 
necessity to join the trustee, and if it did not it 
was defective. 

A mortgagee of Crown leaseholda having 
exercised his power of sale, afterwards — by a 
collusive sale to a third person, as alleged, in 
trust for himself — acquired the mortgagor's in- 
terest. The nominal purchaser subsequently 
surrendered the leaseholds to the Grown, and 
then purchased the fee. The mortgagee de- 
vised the freehold to the purchaser, at the 
same time appointing him an executor of his 
will. 

Held : That the devisee was rightly joined as 
a defendant in a suit lor redemptiOB bv the 
mortgagor, the land in the devisee's hands being 



SuEPHEUD V. Aiken.-'* The Mining Act 1886"— Sa^e of shares in a mining company 
y — Misrejtresentaiiim — Prior lease , • • , '~ .' ^ 






)yi//fCinA.ci^<^ 



fi.AJL e*ru^ /^>^ 7 




^^ Jt^fi^t^ma^/^^^^ 



f n^fi. 



//'UJyf^^J^€L^^ 



Aj£^ O^r^^^-^- ' 



V . ' " 



. . ' • > •■ 



/ (y 



1. 



Bank op New Zsaiand «. Rose and Others [C.A.] . — " ThA Mining Companies Act^ 
1686 '* — Mining Company — Borrowing Powers — Purchase of Battery by three Com:- 
patties — Joint Use — MaTiagem^nt by Joint Committee — VaJidity of Arrangement — 
y^ Advances by Bank — Subrogation — Creditors of Joint Committee — Joint and several 
Ijiability of Companies — Seal of Company — Presiunption of due Execution — Admis- 
sion in Ca,se on Appeal — Effect of . . , . . . . . . . 484 
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Misjoinder. 

subject to the Oiiginal leasehold interest of tae 
mortgagor. . . 

CuvLM^RS .\NP Anothek v. Clarke ant> 
UTHnn, 2 '.It., N.S,, 9.C., «7. 



-See Dbmubrkb, 2. 



MISNOMEB.- '^ee Elections, 3. 

inSBEPBESENTATIOR.— 'S'«tf Obiminal 
Law, 3. ^ a>Uv*^ 

See CoMPAMT, 



FiBLDSi 10. 



- See Gold 
-S'cc Contract, 



IL 

UnBTAKE.—HectifiecUum of Deed. 

P.T. and R.H., heing co-owners of a parcel of 
land held nnder Crown grant, leased a portion 
of it to J.B.B., and subsequently mortgaged, 
and then conveyed the whole of the lands to 
the defendant. On his claiming possession they 
moved for a decree to alter and reform the 
deeds of mortsase and conveyauce, so as to 
make them include only the lands leased, alleg- 
ing that they executed the deeds under the 
mistake that they covered the leased lands 
only, and did so by fraud of the defendant, who 
knew the deeds contained lands not agreed or 
intended to be conveyed. The jury found that 
P.T. when he signed the deeds underatood their 
scope; teut that R.H. did not, and supposed 
them to include the leased lands only. They 
negatived the issue of fraud. R. H. thtreupon 
prayed for a rectification of the deeds, so 
that h\a interest in the lands might not be 
afifected. 

Held : (1) That the mistake notbein^^utual 
thd deeds could not be rectified as proposed by 
the plaintiff ; nor (2) could they be set aside, 
because while it is competent for the Court, 
where the mistake is immaterial, to set aside 
the instrument if the parties can be placed ii^ 
their former position, yet there was no finding 
of the jury on which a decree could be made on 
that supposition ; and since the Court could 
not look beyond the. issues, the plaintiff had 
laid no foundation for the decree which he 
sought. 

Paoro Torotoro and Another v. Sutton, 1 
J.R., N.S„ S^., 57. 

2 **Land Transfer Act, 1870,*' 

Section 129 — Fraud — Registered Pro- 
prietor — Certificate of Title — Equitable 
power of Court coiUrdled by Statute, 

A. agreed to sell to B. and C. separate parcels 
of Miid, held under the jprovisions ot the ** Land 
Transfer Act." By an mnocent mistake of all 
the parties the land at^reed to be sold to B. was 
transferred to C, and that agreed to be sold to 
C. wai transferred U> B., and oertifioatest>f title 






Mistake. 



^f» 



were issued accordingly. Upon the mistake 
being discovered C. t(K>k possession of the land 
contained in his certificate, whereupon B. 
brought an action claiming that C. might be 
decreed to execute a transfer to rectify the mis- 
take. 

Held[y)\ That this was an action coming 
within the enacting portion of Section 129 of 
the *' Land Transfer Act, 1870," and therefore 
could not be maintained. (2) That the fact that 
C. kept possession of the land, erroneously trans- 
ferred to him, after the discovery of the mistake, 
did not amount to fraud within Sub-section 4 
of Section 129. (3) That as the action came 
within Section 129 the general equitable juris- 
diction of the Court could not be invoked for 
relief. 

Jonas and Others v. Jones, 2 L.R., S.C., 
15. 



3 ■ FromMsofry Note—Directors cf 

a Company Acceptors — Miiiakc in 
Common — Equitable Flea. 

Where a promissory note, given as a renewal 
of a bill of exchange, an which a company alone 
was liable, is by a mistake made in coomion by 
the makers and payees, drawn in a form which 
would make the directors of the company 
personally li&ble ; in an action on the note by 
the payees against the directors personally, a 
plea alleging such mistake is a g(M)d equitable 
defence to the action. 

National Bank op New Zealand v. Bacon 
AND Another, 2 L.R., S.C., 33. 



-See Fraud. 



•See Leave and Lioensb. 



'See Will, 15. 



See Practice, 51. 

See New Trial, 2. 

See Arbitration, 2. 



MORTGAGE.— 0/ Chattels by parol- Release 
qfBiUqfSale. 

A mortgage of chattels may ba made hy /H^x £ti 
agreement only, wilhout deed. ■=• f'y^ . 

SemMe : A mortgage of chattels may be made . ^ ^ j^^ , ^y, 
without writing. When a release of a bill of ^,^ ^ Jv ^0^^.^^ 
sale remains in the hands of the mortgagee, the "^ 

jury may infer that it was not intended to 
become operative. 

HuRRET V. Bank of New South Walks, 1 
L.R., C.A., 115. 
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See Suspension of Action. ^ _^ 

See Will, 5, /^ ^ ^;^l ^ ^^, ^^ ,. . 



MORTGAGE OF ^TOZ'^.-^Schedvle— Brands 
—** Mortgages of Stock Act, 1868. " 

Where a mortfifage of stook, registered under 
the "Mortgages of Stock Act, 1868," contains 
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Mortgage o^Siock, du. f^^.y^ ^//O 

no dewription of the brands of the stock, a 
banajide parchaser of the stock from the mort- 
gagor acquires no title as against the mortgagee ; 
but, 

SenMe: Such a mortgage of stock would not 
take the stock out of the order and disposition 
of the mortgagor in case of his bankruptcy. 

WiuoN V. Camsron, 2 L.R., S.C., 274. 

^ote.— See ''Chattels Securities Act, 1882." 
which repeals " The Mortgages of Stock Regis* 
tration Act, 1868." 

MORTGAGED WTATK-^Dutyqf Registrar 
on Sale under " 7%« Conveyancing 
Ordinance Amendment Act, 1880" — 
Accounts — Surplus Moneys, 

Under Sections 6, 7, 8 and 9 of "Conveyancing 
Ordinance Amendment Act, I860,'* it is the 
registrar's duty to conduct the sale of a mort- 
gaged estate, and in the event of the mortgagee 
purchasing, to execute a conveyance of the 
mortgaged property. It is not the duty of the 
registrar to pay the charges attending the sale, 
or to see that they are reasonable. Appellant 
sued the respondent in the R.M. Court for an 
amount alleged to have been produced in excess 
of the mort^^edebt, interest, aod cost on a sale 
by the registrar of property mortgaged by 
appellant to respondent, and of which res- 
pondent became the purchaser. Respondent 
claimed to set off sums charged as further 
advances to appellant, with interest, and pay- 
ments of auctioneers' charges and expenses 
attending the sale, without vouchers. The 
MM[istrate, considering it was the duty of the 
registrar to conduct the sale, and that these 
charges should have been allowed by him, gave 
judgment for appellant. 

Held (aflSrmiog the decision of the S*;preme 
Court) : That the Magistrate's decision must be 
reversed. 

MoGarbiolv (App.), Hkpbitrn (Resp.) 1 
C.A., 20. 

MO&TGAGOB AND MORTGAGEE.— Con- 
veyancing Ordinance AmendmetU Act, 
1860," S. 9— Purchase by Mortgagee^ 
Encumbrances created subsequent to Mort- 
gage. 

A mortgagee or transferee of a mortgage 
purchasing under the Act of 1860, acquires a 
title to the mortgaged hereditaments co- 
extensive with that which a mortgagee confers 
when exercising his power of sale. A mortgagee 
purchaaiuff under the Act of 1860 is consequently 
not bound by any tenancy which the mortgagor 
may have created after the execution of the 
mortgage deed, unless he (the mortgagee), 
ratifies and confirms it. 

Yonvo V, M'EiKNON, Mac 85. 

Note, — The above Ordinance has been 
repealed. 



Mortgagor and Mortgagee. 

2 Rc'demm 

— Estate of Mortgagor until D^omU— 
Belecue of Debt by Operation of Law not 
a Default r \crc Mortgage Debt not Due— 
i:,ectment^'EqAitable Drfence—Rule 46. 

Although s mortgage executed under and in 
pursuance of "The Conveyancing Ordinance, 
1842;" may not operate as a re-demise of the 
mortgaged lands to the mortgagor until default, 
jret as the mortgagor retains an equitable 
mterest in the mortgaged lands, an action of 
ejectment will not lie at the suit of the mort- 
gagee until default has been made. The 
mortga^r would be entitled to an unconditional 
injunction to restrain the mortgagee from 
prosecuting an action of ejectment, and there- 
fore a • plea showing that no default has been 
made is a good answer to the action under 
Rule 46. 

Where a mortgagor had, after the execution of 
the mortgage, demised the mortgaged heredita- 
ments to a tenant for a term of vears, and the 
mortgaffor had then become insolvent and 
obtained an order of discharge releasing him 
from all his debts and liabilities before the time 
appointed for the payment of the mortgage 
money ; 

Held : That the release of the mortgagor from 
his liability to nay the mortgaffe debt did not 
operate as a default entitling Uie mortgagee to 
maintain an action of ejectment against the 
mortgagor's tenant, before the time appointed 
for the payment of the mortgage moneys. 

NAPncB V, Bnu), Mac 451. 

3 — — Mortgage 

—Buying Property subject to Mortgage- 
Nature qfthe Bargain. 

Where a person buys property subject to a 
mortg^e, he is to be taken to have bargained 
for a legal estate in the mortgagee, so as to be 
in a position to get the legal estate by paying 
off the mortgage. 

McManawat v. Glblaitd, 1 C.A., 843. 

4 ■ Mortgagors 

and Mortgagees qf Sheep — Agistment — 
Mortgagees not Licidefor Agistment after 
Def<wlt, 

Sheep runniuff on the land of the respondents 
were mortgaged to the appellants to secure 
payment of a certain sum of money on a par- 
ticular day. The respondents made defanlt, 
and gave the mortgagees netioe to take posses- 
sion of the sheep, and afterwards gave them 
notice that they would charge for agistment. 
The mortgagees gave no answer to these 
notices, but at a later period they sold the 
sheep. 

The mortgagors brought an action in the 
District Court, Napier, for the agistment of the 
sheep after the default and notice to the mort- 
gagees up to the sale. On appeal to the 
Supreme Court (removed into the Court of 
Af^eal) ; 
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Staples v. Mackay \_Q.XS^::^\c^tga^e -Brewer^s Covenant^ w^u^^ ^ 
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MoRLiNG AND Othebs V. Wabd A Co. AND Othebs [C.A.] .—DocumerUs execuied-^Igno- 
f ranee of their Effect alleged— Breach of Trust by Mortgagee and Mortgagor^Proceeds 
received by Mortgagee— Refund— Effect of Mortgage Debt . . j^. • • . 
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Mortgagor and Mortgagee, 

Hdd (reversing the decision of the Distnct 
Court) : (1) That there was do daty incumbent 
upon the mortgagees to realise immediately 
upon default. ('2) That there was no contract 
to be implied froai the circumstances for the 
morgagees to pay the mortgagors for depastur- 
ing the sheep after the default of the latter. 

Semble: That there might be circumstances 
under which a wilful or malicious delay by 
mortgagees in realising their security would 
give the mortgagors a right of action against 
them. 

Watt and Another (Apps.), Buchanan and 
Othirs, (Reaps.), 1 G.A., 437. 
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— — — ^. ^— — ^ Injunction 

— Power of SaU" Dtfatdt— Promise to 
Give Time^ General AgcnL 

The plaintiflFs, a Company, being the owners 
of a property known as the Masonic Hall, Dun- 
edin, mortgaged it to D., and afterwards 
granted a second mortgage to the defendant, 
Catherine Fenn. The Mortgage deeds con- 
tained similar clauses as to payment of principal 
and interest, &c., and a clause giving the mort- 
cagee the power of sale at the expiration of 21 
days after default made in the payment of any 
instalment of interest. D. transferred for 
valuable consideration to Jane Hardwick. The 
interest in the mortgafi(es being greatly in 
arrear, W. and F., agents for Jane Hardwick, 
wrote to the plaintiffs threatening the exercise 
by the mortgagees of the power of sale if im- 
mediate steps were not taken to pay off the 
accumulated interest. A meeting of the plain- 
tiffs was forthwith summoned, and a resolution 
carried that the directors should ask the mort- 
gagees to take no further steps for the space of 
one month, and that in the meantime tenders 
for leasing the Hall should be advertised for. 
W.. one of Jane Hard wick's agents, being 
present at the meeting on behalf of the mort- 
gagees, promised the plaintiffs that no steps 
would be taken on behalf of the mortgagees 
autil the expiration of the month. After 
the publication of the advertisement calling for 
tenders for leasing the Hall, and before the 
expiration of the month, the defendant, Hudson, 
called on the Secretary of the plaintiffs and 
offered to purchase the Hall, but was iuformed 
that the plaintiffs had no intention of selling. 
Two days afterwards, and still before the ex- 
piration of the month, W. and F., the agents of 
Jane Hardwick, wrote to the Secretary of the 
plaintiffs calling in the mortgage moneys and 
threatening a sale of the nroperty. On the 
same day the plaintiffs replied alledng their 
readiness and willingness to pay all principal 
and interest on receipt of an account of the 
same. Within an hour after the receipt of this 
reply W. and F. sent an answer that the Hall 
had been already sold to the defendant, Hudson. 
The plaintiffs immediately sought and obtained 
an account, and forthwith tendered to W. and 
F. more than the amount found to be due by 
them to the mortgagees, but the tender was 



Mortgagor and Mortgagee. 

refused. Thereupon the plaintiffs brought their 
action aeainst the defendants to set aside the 
sale. The declaration alleged, iiUer o/ta, that 
the defendant, Hudson, had notice of tbe pro- 
mise to delay the sale for one month at the time 
that he entered into tbe contract of sale. To 
the declaration the defendants demurred. On 
motion by the plaintiffii for an interlocutory 
injunction (the demurrer, by permission, being 
argued at the same time) : 

Held, on tbe authority of Albert v. Orosvenor 
Investment Company, L. R. , 3 Q. B., 123, and on the 
ground that delay was reasonable, and beneficial 
to the principal : That W. had ample authority 
as general agent to give time, even after default 
made by the mortgagors, and that it was not 
necessary to allege express authority ; that the 
promise was not a contract requiring mutuality, 
and so irrevocable at the will of either party, 
but amounted at most to a mere license, revoca- 
ble at the will of the defendant Hardwick or of 
her agents ; but that there was nothing in the 
the declaration showing it had been revoked : 
That it did not create any interest in land, so as 
to violate the Statute of Frauds : That it did 
not vary the deed, and did not therefore require 
to be in writing : That whether the tender was 
or was not too late, was not a ground for de- 
murrer : That the notice to Hudson was 
sufficiently averred to avoid a demurrer, and to 
sustain an injunction until tbe hearing of the 
case : That on the sale of the property, the 
best price which the market woula afford at the 
time was the true end to be sought : That the 
defendant Fenn was properly made a party by 
reason of her interest, although she mittht have 
safely submitted to the Court, and so saved her- 
self from costs : ■ And that there was sufficient 
ground on the face of the declaration to sustain 
an injunction till the trial or hearing uf the dis- 
puted issues. 

As by tbe N.Z. practice issues oE fact inaction 
for specific relief are determined by a Jury, and 
not by the Judge — 

Semble : That in such actions, wherever the 
declaration contains allegations essential to the 
plaintiffs right to relief, which involve an 
issue of fact, an interim injunction ought to 
issue until that fact be decided by a Jury, pro- 
vided always that there be, in the opinion of 
the Court, sufficient ground apparent on the face 
of the declaration for sustaining the injunction 
until the hearing of trial of the disputed issues. 

The Masonic Hall Companv (Limitsd) v. 
Janb Hardwick, Cathikinr Fenw, 
AND Richard Hudson, 1 J.R. 93. 



G ■ Deceased 

Mortgcugee — General Devise — Intention to 
pass Mortgaged Estate — Heir at law qf 
Mortgagee out of possession, 

S., resident in Scotland, being th''. mortficasee 
of lands in New Zealand, devised and be- 
queathed the whole of his estate to trustees upon 
trust to pay his debts and funeral expenses, and 
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an annuity to his wife, and to divide the residae of 
his estate (excluding certain real and personal 
estate specially disposed of) among his foar 
children— one being a daughter, whose share 
was directed to be settled as therein mentioned. 
In case of the lapse of the share of any child, 
or the representatives of such child designated in 
his will, to divide such share among the other 
children, and in case of the lapse of the shares of 
children, to divide the residue of his estate 
among the children of certain of his brothers 
and a sister, in the pko^^c-tt&na ^cutloned in 
the will, with further provisions for the division 
of any of such last mentioned shares as should 
lapse among the children of the other brothers 
or sisters ; and in case of the lapse of all the 
foregoing provisions, to convey the residue of 
his estate to -his nearest heirs, executors, and 
successors whomsoever. The mortgage debt 
having been paid and the trustees and heir-at 
law being out of the jurisdiction of the Court, 
upon a petition to re-vest the legal estate in the 
mortgagor. 

Held : That the dry legal estate did not pass 
by the general devise to the trustees, but 
descended to the heir-at-law, and order made 
aooordingly. 

In re Simpson, IJ.R., 182. 



7 BUI of Sale 

— Ajter Acquired Property — Feme Sole — 
Marriage — Action for Account^Ghose in 
— Action — Assignment — Right of Action 
for Tort-^" Trustee Act, 1850." 

The declaration in an action for specific relief 
set out the foUowing facts : — 

1. Bill of sale from M. L. to the defendant 

Bank, dated 16th January, 1874, 
assigning all present and after acquired 
property that misht be brought upon 
the premises, and containing a license 
to seize and sell such property. 

2. Marriage of M. L. to one H., 20th 

October, 1874. 

3. Deed of settlement by Mr. andiMrs. H., 

dated 18th January, 1875, assigning to 
trustees all the property of M. L., sub- 
ject to the bill of sale, in trust for the 
separate use of Mrs. H. 

4. Seizure and sale on 17th February, 1875, 

of all the property on the premises, 
including property acquired after the 
marriage, in a wasteful, negligent, and 
improper manner. 

5 Order dated 28th June, 1877, appointing 
the plaintiff sole trustee in place of the 
trustees appointed by the deed of 
settlement, and vesting in him the 
light to sue for and recover any chose 
in action subject to the trusts of the 
settlement. 

The declaration prayed for on account agaii.st 
the Bank. 



Mortgagor and Mortgagee, 

Held, on demurrer : (1) That the trustee! 
under the deed of settlement were entitled to 
an account from the Bank with respect to the 
proceed? of the property seized and sold under 
the bill of sale, but only of the property actually 
subject to it. (2) That with respect to pro- 
perty not included in the bill of sale, the trustees 
were not entitled to an account but to an action 
for damages, independent of any question as to 
the mortgage account. (3) That damages 
cannot be recovered in an action for specific 
relief, even if the declaration discloses an 
actionable wrong. (4) That as the bill of sale 
not only contained a license to seize after 
acquired property, but absolutely assigned it, 
the mortgagee had an equitable interest in such 
property as soon as it was brought upon the 
premises. (5) That the subsequent marriage, 
although it might destroy a mere license, could 
not destroy the equitable interest of the mort- 
gagee in the after acquired property up to the 
date of the marriage. (6) That, under the 
facts disclosed, the trustees were entitled to an 
account in respect of the property brought upon 
the premises after the marriage. (7) That the 
right to claim an account from a mortgagee being 
an equitable right, the plaintiff was entitled to 
maintain the action ; the provisions of " The 
Trustee Act " as to vesting choses in action 
having been passed simply for the purpose of 
enabling the new trustee to sue in his own 
name. 

Webb v. Thb National Bane of New 
Zealand and Another, 3 J.R., N.S., 
S.C., 114. 

NoU,—^** The Trustee Act, 1850 " is repealed 
by "The Trustee Act, 1883." 

8 ^^Mortgage — 

Compound Interest, 

The plaintiff gave a mortgage over certaia 
lands to the defendant. The deed provided 
only for the payment of simple interest, but the 
mortgagor assented to accounts of interest in 
arrear computed with half-yearly rests. 

Held : That the latter circumstance does not 
amount to a contract to pay compound interest 
where such assent was given under the mistaken 
belief that such a charge was authorised by the 
mortgage deed. That, in the absence of any 
agreement expressed or necessarily to be implied 
to the contrary, an ordinary mortgagee, tor a 
sum of money lent, repayable at a definite 
time, bearing a definite rate of interest, cannot 
charge his mortgagor with compound interest. 
Mercantile transactions, and as between bankers 
and customers, stand upon a different footing. 

SiNCLAiB 17. Daniell, O.K, and F., C.A., 1. 



9 — ■• Specificper' 

formance — Sale by Mortgagee — Non- 
joinder of Parties. 

Where a mortgagor has sold and been paid 
for land, the Court will not restrain the mort- 
gagee from selling it again nor decree him to 
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\Vkujni;ti>n City Council r. Stains C. A.].—" The MunicxgoX CoryoraXioM Act^ 1886" 
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Mortgagor and Morrgageer' 

convey to the purehAser, without the latter 
having first establUhed hu right against the 
mortgagor, or made him a party to the snit ; 
and this even althoneh it is alleged that the 
mortgagee had agreed with the mortgagor to 
convey aud was privy to the sale. A mortgagee 
cannot in any case convey to a purchaser from 
the mortgagor until default has been made in 
the mortgage. Where in consequence of the 
non-joinder of parties to a suit the declaration 
shews no title to relief it is demurrable. 

MkWHINET V, ThK PJ£RMA.NBI7T BUIIDING 

SociBTY OF Otaoo, 1 L.R., S.C., 270. 
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— ^— __^ ^^671^ — 

Fraud— Indemnity. 

A mortgagee acting under his power of sale 
sold certain of the lands included in his security, 
and employed O. as his agent. G. sold the 
lands to B., and unknown to the mortgagee 
took an interest in them himself ; the mortgagee 
was subsequently paid off and the mortgage 
released ; 

Held (by the Court of Appeal over-ruling 
Prendergast, C.J., and Richmond, J.) : (1) 
That the mortgagee was not responsible to the 
mortgagor for the wrongful acts of the agent in 
purchasing, because the agent therein acted 
beyond the scope of his authority. (2) That the 
only right the mortgagor had against the mort- 
gagee was to have the sale to & and G. set 
aside, provided the mortgagee could be restored 
to the same position as before the sale. (3) That 
the mortgagor, following Orme v. Wright, 3 
Jar., 19, S^2, had a right to avoid the s%\e and 
to make G. account to him for the proHts. (4) 
That the mortgagee alone having no interest in 
the suit, had no right of action against G. either 
for indemnity or to avoid the sale. 

Daniell v. Grifpiths, 1 L.R., C.A., 340. 
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'Indemnity, 



The purchaser of an equity of redemption is 
boand in equity to indemnify the mortgagor 
against having to pay the mortgage. 

In re Guth&ib and Go. ; ex parte Tas Bank 
OF AUSTBALASIA, 2 L.R.. S.C., 425. 
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TAIL.— See Con VBTANCiNO, 13. 
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OOUNT, 1. 

MURDER.— iSee Evedbkcb, 9, 22. 

See Habias Cobpus, 9. 

— — — See JuRMDioTiON, 4. 
MUTUALITY. --5«€ Contract, 6. 

NATIVE.— Aboriginal Native — Personal 
Representativea — Right of Action^ Suc- 
cession Order, 

An action to recover damages for breach of a 
contract made with a deceased aboriginal Native 
cannot be maintained by his successor, appointed 
by the Native Lands Court ; the personal 
representatives of the deceased being the only 
persons entitled to sue in such cases. 

Wi Ranqi Ranoi v. Sutton, 3 J.R., N.S., 
S.C., 189. 

NATrV^E LfiiNDB,^" Native Lands Act, 1865," 
S.8. 21, 25, 46, 48 ; 1869. S.s. 3, 6, 6. 

The 6th Section of "The Native Lands Act, 
1869, ' which validates deeds made after the 
ante-vesting date fixed under Section 3, but 
before the issue of a Crown grant, has no legal 
operation till a Crown grant is actually issued ; 

Therefore the plaintiff, who had a lease from 
certain Natives, dated after the date fixed 
vestiig the legal estate by a certificate duly 
given in the course of proceedings under ** The 
Native Lands Act. 1865," Sections 21, 26, 46, 
48, was held not entitled to maintain an action 
for possession of the land leased, the Crown 
grant not having yet been issued. 

TULLY V. NOATUBRK AND OTHERS, 2 C.A. 

446. "' 
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^ 17ir» ''* Native Lands Act, 1869. 

I8b5, — Crown Grant — Tenants in 
Common— Retrospective Eject of Act — 
Conveyances, Mortgages, and Purchases 
be/ore the Act— Share of Deceased Grantee 
Divested before the Act—Conveyance of aU 
Estate and Interest, 

"The Native Lands Act, 1869," S. 12, pro- 
vides that grantees of Native lands shall, and 
shall be deemed to have been, tenants in common 
and not joint tenants, except as regards lands 
which the grantees, or the survivors of them, 
had already alienated in fee simple. 

By Section 13, testamentary orders made by 
the Native Lands Court were rendered as valid 
as if the provisions of the 12th Section had been 
contained in " The Native Lands Act, 1865." 

By Section 14, the interest of several parties 
is not to be taken as equal, unless so stated in 
the grant, and the interest of each is to be 
defined ; but that provision is not to apply to 
interests already purchased, from any grantees, 
which, for the purposes of such transactions, ai« 
to be t«ken as equal 
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HM: (1) That the interestB of one of nine 
ffrantees (originally joint tenants), who died 
before the Act, became vested in the other eight 
at his death. (2) That a conveyance by another 
grantee after that death, which was complete 
before the Act, and which purported to convey 
his undivided ninth,' and all his estate, title, 
and interest, conveyed one-ninth, and one-eighth 
of one-ninth, the one-eighth being an interest 
ejuad^em generis as the one-ninth. (3) That tlie 
interests in the share of the deceased, which 
accrued to the other grantees, who had not 
conveyed in fee before the Act, were divested 
by the Act. (4) That the interests in the share 
of the deceased, which were divested by the 
Act, became vested in persons appointed under 
"The Maori Real Estate Management Act, 
1867," to be trustees for the infant children of 
the deceased, who by an order of the Native 
Lands Court had been declared to be the suc- 
cessors of the deceased. (5) That mortgages of 
shares made before the Act were good as 
mortgages of equal shares, although not made 
by a majority in value of the grantees ; but 
absolute conveyances of the same interests in fee 
by particular grantees after the Act, not by a 
majority, were not valid. (6) That a contract 
with one of the grantees for the sale of one -ninth 
share (without any words as to all the estate 
and interest), on which part of the purchase 
money was paid before the Act cave the pur- 
chaser an equitable fee-simple, and a conveyance 
after the Act passed the fee in one- ninth 
absolutely. 

Kakaitiana v. Sxjtton and 0th krs, 3 C.A., 
129; IJ.R., N.S.,C.A., 26. 

Note. — The above Acts are repealed. 

3 ** Native Lands Act, 1873," 

S. 87— Sale ofOum to he dug out qfLand 
— Interest in Land. 

An agreement to sell the whole of the kauri 
gum from certain specified places, at specified 
rates, is not an agreement affecting the land 
within the meaning of ** The Native Lands Act, 
1873," Section 87. 

Semble : That if the agreement had provided 
for the gum being dug out of the land by the 
purchaser, it would have created an interest in 
the land. 

Hutchison and Another r. Kawiti, 1 J.R., 
N.S.| S«C, 38. 

4 — : Maxyri Custom — ** Native 

Rights Act, \8^^** --Jurisdiction of Native 
Lands Court. 

There does not exist any body of customary 
law known as '* The Ancient Custom and Usage 
of the Maori People," and the use of that phrase 
in the "Native Kighte Act, 1865," is not a 
statutory recognition of any such law. 

Qwoere: Whether a Maori chief can 8tie on 
behalf of his trtlte. 

Wi Pabata v. Thk Bishop of Wellington, 
2J.R., N.S., S.C., 72. 



Native Lands. 

5 ''Native Lands Act, 1866," 

S. 74 -t6. 1867, S. 32 -^Westo/ion of 
Deed— Lease by Way of Mortgage. 

It is necessary to the validity of a deed 
executed under the provisions of the Native 
Lands Acts, 1865 and 1867, that it should be 
attested by an interpreter and a male adult ; 
but it is not necesssary to its validity that the 
interpreter's declaration should be made ivithin 
three months. 

A deed executed by the grantors in the form 
of a lease for 21 ^ears, but practically operating 
as a mortgage, is not invalid by reason of the 
Governor's assent not having been obtained ; 
where the lease and the mortgage are separate 
transactions upon distinct considerations ; and 
the invalidity of one not involving the invalidity 
of the other. 



KaWATINI and 0th BBS V. KiNBOSS 

Another, 3 J.R., N.S., S.C, 149. 
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''Native Grantees Act, 1873, 
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S. 4 — Construction— JoinJt Tenancy and 
Tenancy in Common— *' Land Transfer 
Act, 1870, "S. 2Z—Applica4,ion to Register. 

By memorandum of lease under the pro- 
visions of "The Land Transfer Act, 1870," 
dated 13th September, 1873, a block of land 
was demised by the grantees, thirty -one aborigi- 
nal Natives, to B. and another, for a term of 
twenty-one years. The lease was executed by 
twenty-bix of the lessors pr:or to the 1st Janu- 
ary, 1874, the date of the coming into operation 
of the *; Native Grantees Act, 1873,'' and by the 
remaining five lessors subsequently to that date. 

The 4th section of the *' Native Grantees Act, 
1873," provides (1) that the grantees in any 
Crown grant issued to more Natives than one 
shall be deemed to be tenants in common and 
not joint tenants. A proviso enacts that this 
provision shall not apply to cases in which the 
grantees, or their survivors, have alienated their 
land by lease or otherwise, before the Act came 
into operation, or to oases in which any of the 
joint tenants had died before the passing of the 
Act. 

Held : That the effect of the proviso was that 
the twenty-six grantees who had executed the 
lease prior to the coming into operation of the 
Act. remained joint tenants for all purposes as 
in the Crown grant. 

Held also : That any application to deal with 
an undivided share under the Land Transfer 
Act mast define the extent of the interest pro- 
posed to be dealt with. 

Ex parte Lockk,4 J.R., N.S., S.C, 16. 



7 ** Native Lands Frauds Pre- 

vention Act, 1870" —Appeal from Trust 
Commissioner— Jurisdiction. 

On an appeal from the decision of a Trust 
Commissioner, acting under '*The Native 
Lands Frauds Prevention Act, 1870," the 
gruunds of his decision cannot be eni^vired into ; 
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Mitchell and Another, In re.—Satire Land— Certificate of Title—** The Native Land 
Court Act iHstf Amendtncnt Act.lS'y'i " — Proviso to Section 12—" Person or Company*^ 
— Non-retro^j^cctive Ef^ci of Proviso .. . . • ■ _ _ »» ._^ 

^ Papaboa Block, In re. — Sative Land — Proceedin{fs initiated under ** The Native Lands 
, Act^ 186'^'* — Crotcn Grant and Certificate of Title issued under ** The Native Lands 
'' Act, li>65 '*—Ap2^lication under Sectum 2 of " T/w Native Equitable Owners Act, 1886 " 
— Jurisdiction — Costs . . . . . . . . , . . . , , 5«18 

Stbwabt a Co., In re. Ex parU Pibipi te Haabi (No. 1),— Native Land^lnstrument— 
/MFomuUUies of Exeeutum—'* The NoHve Land Aa, 1873 "—Grant of Growing Timber 
to Lessee— InUrest m Land— Statement m Maori . . . . 74S 

itCooK GocNTY CouKciL A2n> AsoTHSB V. Rawiu Hihaka ahd Othbbs [G.A.] ,— Native 

. Land— Power of Governor to take Roads-** The Native Land Court Act, 1886,'* 1 

// Sections 93 and 9S—Land held under CertiflcaU of TUle under the Native Land ' 

Acts, 1865 and 1867 . , .. .. ^ ._ ... .. 778 

POHUKA Hafuku ahd Othsbs V. SiOTH AHD Otbhbs. — Natwe Lands — Partition — 

} Practice— Evidence— Voluntary Arrangement—** The Native Land Laws Amendment 

,^ Act, 1890"— Interlocutory Orders— Subdivision of Block into ParU before Ascertain- 

12^ ment of Individual Interests—** The Native Land Court Act 1886 Amendment Act, 

1888" Seaion 21 — Applications to partition Adjoining Blocks dealt with as One— 

Jurisdiction — Prohibitum — Laohaa — Aopiiescence ^^ 



PuHATixoTiKO No. 1 Blocx, In re Thb [G.A.] . — Native Land — Memorial of Ownership 
—Partition— Crown Grant— Restrictions— ** The Native Land Court Act, 1886," Sec- 
tions 31, 32— Partition under Section 7 of ** The Native Land (VdUdation of Titles) 

fX, Act, 1892"— Costs of Case stated by Native Land Court for Opinion of Supreme 

i^ouri .• .._ *• .. ■■ •• .• Xvx 

Pabaotoii ahd O^bbTS: Smith and OTHRBs.-Native Lands— Investigation of TUU 
— XHvtnoti of Block tnto Parts— Power of Native Land Court—** TheNative Land 

ll ^^ ^^'^^' ^^^ 31-Interlocutory Decision-Whether a DeJinUioe Judg^ 
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Native Lands. 

Dor \b there any limit to the nature and extent 
of his enquiries into the particular transaction 
before him. 

The Court of Appeal has no jurisdiction to 
entertain an appeal under the Act. 

BussBLL (App.)» A&iHi (Besp.), 4 J.R. N.S., 
8- 



" NatitK Lands Fratuls Pre- 

vPMion Act, 1870*' — Appeal from Trust 
Commiss.'oner — Jurisdiction — ** Equity 
and €hod Conscience." 

The Trust Commissioner, acting under the 
provisioBS of the Act cited, has no power to 
travel outside the particular transaction before 
bim. The expression, '* equity and good con- 
science," used in the Act, applies merely to 
frauds as between the parties to the deed. The 
rights of third parties cannot be affected by the 
certificate of the Commissioner. 

BuassLL (App.), Campbell (Resp.), 4 J.R., 
xi.S., S.Ct, 19. 

Note.—Bu8seUy, ^nAi,;4J.R.,N.S.. S.G., 18, 
dissented from. See also Bond v. Coleman and 
Clarke, 1 L.R., S.C., 171. 

9 



"Native Lands Frauds PrC' 

ventum Act, 1870 "-32 Henry VIIL C. 
9 — QranJUyr oiU of Possession, 

On an application for a certificate to the Trust 
Commissioner under ''The Frauds Prevention 
Act, 1870," the fact that the grantor ia out of 
possession, and that the transaction is therefore 
in violatio'i of the statute of 32 Henry VIII. C. 9, 
does not affect the right of the applicant to a 
certificate, the transaction between the parties 
being otherwise in good faith. 

RusssLL (App.), Douglas (Besp.), 4 J.R., 
N.S., S.a, 21. 

Note. — The above Act has been repealed by 
« The Native Lands Frauds Act, 1881." 

10 Deed Executed by Natives- 
Interpretation — Statutory Bequirements^ 
Pleading— " Native Lands Act, 1866," S. 
74 ; ib. 1867, S. 32. 

In pleading a deed of conveyance executed by 
Natives, under " The Native Lands Act, 1867,"^' 
it is not necessary to aver that the deed was 
interpieted to the Natives, or that the inter- 
preter made a statutory declaration, as required 
by the Act. It is sufficient to allege that the 
vendor conveyed and assured. 

A conveyance by Natives of land granted 
under the Act stands in the same position as a 
conveyance by Europeans. It is not a mere 
exeveise of a statutory power. 

Meihana Takihu v. Kinross, 4 J.R., N.8., 
S.C., 59. 
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'Co - tenants in Common- 



" Maori Custom"— Naii7->e Lands Court 
— Jurisdiction. 

The Supreme Court has no jurisdiction in 
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•" Native Lands Court Act, 



1880" — Summons removed from Cham- 
bers, 
The SuprMne Court has no jurisdiction since 
the repeal of " The Intestate Native Succession 
Act, 1878," to make an order referring to the 
Native Land Court to certify the interest of a 
native grantee in the laud granted to him and 
others. On a summons removed for argument 
from Judge's Chambers into Court the party 
taking out the summons has a right to begin. 



Thomfsov V, Handlby, 1 L.R., S.C, 158. 
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vention 
Duties. 



** Native Land Frauds Pre- 

Act, 1881 " — Commissioners' 



It is no part of the duty of the Commissioner 
under ''The Native Lands Frauds Prevention 
Act, 1881," to determine the legal and equitable 
rights of bona fide claimants under conflicting 
dispositions by a native owner. It is, however, 
part of his duty to protect third parties from 
actual fraud. 

Cestuis que trustent of the native who is 
alienating both under express and implied 
trusts are also to be protected. The Commis- 
sioner, however, should confine his inquiries to 
questions of equity and good conscience, so that 
if two dee is be preseiited to him, both 
apparently equally good sn far as the persons 
presenting the same are ooncem^, the Commia- 



I 



Native Lands, 

questions involving the rights of Natives 
co-tenants in common inter se. Such questions 
must be referred to the Native Lands Court, 
under ** The Natives Right Act, 1865," to be 
determined according to *' the ancient custom ' 
of the Maori people." 

HoaoMO!7A AND Othebs v, Drowib, 4 J.R., 
N.S., S.C., 104. 

12 Certificate of Ownership — 1 

Subdivision of Lands where no Certificate 
of Ownership Issued, 

Where a number of Natives have, prior to the 
passing of "The Native Lands Act, 1873," been 
declared by the Native Lands Court to be 
interested in a block of Native land, the Native 
Land Court can, upon the application of any of 
the Natives declared to be interested, proceed 
to a subdivision of the block under Section 24 
of ** The Native Lands Act, 1865," although 
the certificate of ownership required by Section 
17 of " The Native Lands Act, 1867,*^ has not 
been issued. 

A certificate of ownership issued under Section * 
17 of **The Native Lands Act, 1867," cannot 
include the names of persons not interested in 
the land. 

A judgment of the Native Lands Court 
denlariog certain Natives to be interested in a 
block cannot be cancelled. 

Thb MuRiicoTU Block, 1 O.B. and F., j 
S.a, 21 1 
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Native Lands. 

BioDer ahoald certify notwithstanding that one 
deed must be a fraud by a native. Rnsseil ▼. 
CampbeU (4, N.Z. Jur., 19) diHeoted from. 

Bond v. Colkman and Cla&k, 1 L.B., 
S.C, 171. 
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■« Native Lands Act, 1873 



Contfucta. 

An agreement by a sarveyor employed by 
natives to aarvey native land that, in considera- 
tioD of money paid to him by the plaintiff, he 
wonld proceed with the survey, and when the 
land had passed the Native Lands Court would 
take the necessary steps for procuring a transfer 
of the land to the plaintiff, is not a '* contract, 
gift, or promise affecting native land " within 
the meaning of the 87th section of ** The Native 
Lands Act, 1873." 

TiKLINB AND ANOTHER V, MaCKAT AND 

Anotheb, 1 L.B., S.C., 181. 
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-5anJfcrttptey— ** Debtors and 



Creditora Act, WQ" 

The interest of an aboriginal native of New 
Zealand in land held with other co-owners 
under memorial of ownership does not pass by 
his bankruptcy to his creditors' trustee. 

In re Hbna^k Patai ; ex parte Cattell and 
Buckley, 1 L.R., S.Cf., 214. 
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'** Poverty Bay Chants Act, 



\S&9" — ** Native Grants Act, 1873, 
Boction 4—** Native Lands Act, 1873," 
Bectioa 92— Joint Tenant — Jurisdiction 
of Native Lands Court, 

Where there is a joint tenancy vftder a grant 
issaed under ** The Poverty Bay Grants Act, 
1869," the shares of the grantees are ascertained 
by law, and the Native Lands Court has no 
jurisdiction to make a partition order, ascertain- 
ing by metes and bounds the shares of the 
purchasers from some of the grantees and 
allotting the land in severalty. "The Native 
Lands Act, 1873," section 92, gives the Native 
Land Court no power to subdivide lands held 
in joint tenancy at the request of a purchaser 
of the joint tenant's share, but it does enable 
any of the grantees of the unalienated interest 
to apply for determination of their shares, and 
a subdivision settlement of them. 

Wl HiRONOA 17. COJ.EMAN, 1 L.R., C.A., 

374. 



18- 



Native Lands CouH — 

Jurisdiction— Reference by Supreme Court 
—** Native Lands Act, 1873 and 1880." 

The Native Lands Court, constituted by 
• The Native Lands Act, 1873," was absolutely 
abolished by "The Native Lands Act, 1880," 
but the new Court created by the latter Act 
has, by virtue of Section 16, Sub-section 8, of 
" The Interpretation Act, 1878," power to con- 
tinue a reference made by the Supreme Court 
to the abolished Native Lands Court. "The 



Native Lands. 

Native Lands Acts, 1873^ 1880," are to be 
read together as one body of law defining the 
functions and jurisdiction of the Native Iduida 
Court. 

F. Sutton and Others v, J. Shebhan, 
Ezeoutor and Devisee of ELaraitiana 
Takamoana, deceased, 3 L.K., C,A, 46. 



19 " Native Lands Act, 1873," 

Sections 59, 60, 61, 06— '* Native Landn 
Division Act, 1882." 

Although a transfer under "The Native 
Landv Act, 1873," siffned by the majority of 
the native owners under a memorial of owner- 
ship, but not by the whole of them, ia 
inoperative, yet after the Native Lands Court 
has made a partition and awarded part of the 
land to the vendors, the transfer thus* takes 
effect, and the Court can recommend the issue 
of a Crown Grant to the purchaser. 

In re "The Native Lands Act, 1873," and 
in re The Kotabefaia Block. 



20 " Maori Real Estate Man- 
agement Act, imi"— ''Native Lands 
Act, 1873 "—Tenancy from Year to Year 
by Payment of Rent— It^ant— Voidable 
LeoM - - Who may Avoid — Succession 
Order— ** Native Lands Frauds Preven- 
tion Act, 1870." 

Where a trustee of the estate of an infant 
Maori is appointed under "The Maori EU-al 
EsUte Management Act, 1867«" he has all the 
rights that the infant would have if he were of 
age. Therefore, he can disaffirm a voidable 
estate created by the infant. Such a trustee 
has a priority of representation like an 
executor. "The Native Lands Frauds Preven- 
tion Act, 1870," does not prevent a native from 
creating a tenancy from year to year by 
acceptance of rent. A succession order 
appointing persons to succeed to the estate of 
a deceased Maori has a retro-active operation, 
so as to bind the successor by his receipt of rent 
before the date of the order m the same way as 
if he had been seized at the time of the receipt 
of rent. 

Hana Kaira and Another v. Hbakn and 
Another, 2 LR., S.C., 66. 



21 ~*' Native Lands Act, 1882," 

Section S— Partition— Tenants in Common 
—Joint Tenants— Jurisdiction of Native 
Lands Court. 

Section 8 of ** The Native Lands Act, 1882," 
does not empower the Native Lands Court to 
make partition of land held by Europeans and 
Natives as tenants in common, even although 
the land was originally granted to Natives alone 
as joint tenants. 

In re The Makaitbi Block, 2 LR., S.C, 
259. 



( 



Wilson v. Robertson [O.A.] . — NaMve Land Court — Succession Orders — Prohibition — 
^ Mandamus — Practice — Pa/rties — Service of Notice of Motion 
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KuLLOOiiY V. Apiata tb Hamb. — Native Land — ** The Maori Real Estate Management 
., Act, 1888" Sections 12 and 9, Subsections (6) and (8)— Trustee of Maori Infant 
/' who has attained his Majority — Retention by the Trustee of Legal Estate . . 820 







Okibae Block, In re.—'' The Native Land ActJ873 "—Memorial of Ownership— Error 
^Conclusive in Supreme Court— Order of behold Tenure as to Land not comprised 

/0in Transfer— Vdd— Certificate under Land Transfer Act issued thereonr^Protection 
to Purchaser—** The Land Transfer Act, 1885" Sections 10, 56, and 190 .. . . 677 



PiRiPi TB Maari v. 



Jtewabt and OiHEES [C. a.] .— " r;i« Native Land Act, 1873 " 
jg Section 85-Execution of Deed by Native-Statement in Maori-Time for IndorU 
99 ment- Trust Commissioner-Court of Appeal-Time for Appeal-Extension 
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"Native Lands Court^Juris- 



diction — Leone — OranUyrOut of Possession 
—32 Henry VIII , Cap. 9 — Occupation 
of Land by Mere Trespasser, 

The Supreme Goart is bound by decisions of 
the Native Lands Conrt as to the ownership of 
Native lands ; and Natives in occupation of land 
to which the Native Lands Court has declared 
they have no title are trespassers. The occupa* 
tion of land by a mere trespasser does not prevent 
the true owner from dealing with it by way of 
lease or conveyance, and the statute 32 Henry 
VIII. , Cap. 9, prohibiting the sales of pretended 
titles by grantors out of possession, does not 
apply to such a state of facts. Buckeridge v. 
Warden (4, N.Z. Jur., C.A., 19) distinguished. 

PiBRCT V. PSTABA AND OTHERS, 2 L.R., S.C, 

306. 



23 



Trespass -Tide by Native 



Custom— '* Native Lands Act, 1873." 
Sections 47, 48, 75, S7— Bight of Entry. 

A memorial of ownership granted to Native 
owners under *'The Native Land Act, 1873," 
confers upon them an estate only according to 
Native Custom. It is not an estate recognised 
by law, and is insufficient to support a right of 
entry. Such an estate cannot support an action 
for trespass where the plaintiffs are out of 
possession. 

Manoakahia and Anothkr V, The New 
Zealand Timber Company, Limited, 
2 L.R., S.C., 345. 



24r 



** Native Lands Frauds 

Prevention Acts, 1870 and 1881 "— 
Commissioner's Certificate — Btgistration. 

Native deeds executed prior to the passing of 
*'The Native Lands Frauds Prevention Act, 
1881," but not certified to by a Commissioner 
under '*The Native Lands Frauds Prevention 
Act, 1870," before th? Act of 1881 came into 
force, are not void for want of such a certificate, 
but may be registered upon receiving the certi- 
ficate of a Commissioner appointed under the 
latter Act. 

Qtuxre : Whether such a deed can be registered 
without any certificate. Native deeds executed 
prior to 1870 do not require any Frauds 
Commissioner's certificate. 

In the Matter of the Matawhebo B 
Block; ex parte Qamnon and Wive, 2 
L.R, S.C., 357. 

26 " Native Lands Act, 1873,'* 



Sections 59, 60 — Memorial of Ownership 
— Sale by Native Oumers — Deferred 
Payment— Cerlijicate qf Native Lands 
Court — Cancellation — Practice — Parties, 



Native Lands. 

balance should remain in the hands of the 
company, and be paid to the Natives in certain 
proportions as the land was sold or leased. C^n 
application to the Native Lands Court for the 
approval of the memorandum of transfer, one of 
the natives said that the whole £9000 had been 
paid, and the Court was not made aware of the 
existence of the contemporaneous deed. On the 
trial of the facts all allegations of fraud were 
negatived hy the jury. 

Held : (1) That such a transaction was a sale 
within the provisions of Section 59 of " The 
Native Lands Act, 1873," and that it was no 
objection that the whole purchase money was 
not made payable at the time of the purchase. 
(2) That as thore was no fraudulent misrepre- 
sentation, and the transaction was a legitimate 
one, the Court would not cancel the memorandum 
of transfer. (3) That in any case the Court 
would not make a decree unless all the former 
owners of the land were joined as parties. 

Wt Te Ruke and C)ther.s v. The New 
Zealand Land Settlement Cobipany, 
2L.R., S.C.,*378. 
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" Native Lands Act, 1869," 



The Native owners of a block of land, holding 
under certificate of title, transferred the land to 
a company for a nominal consideration of £9000. 
By deed executed by the same parties at the 
same time it was agreed that only £900 of the 
purchase money should be paid, Mid ^hat the _ _ 

BAU No. 2 Block, In re.— Native Land—** The Natfie Lands Frauds Prevention Act 
1881 Amendment Act, 1888," Sections 5 and 6—" The Native Land Court Act, 1886 " 
^.^Order under Section 20— Certificate of Txtle— Clause antevesting in Natives— Vali- 
^dation of Prior Transaction 



Sections 14, 15 — "Native Lands Act, 
1867," Section 17-Native Land— Certifi- 
cate of Native Lands Court — Crown Grant 
— Inchoate Lease — Escrow — Majority in 
Value of Grantees — Ejectment. 

After a certiKcate of title under the *' Native 
Lands Act, 1869" is made, and before the Crown 
grant is issued, the legal estate in the land is in 
the Crown, but the natives named in the 
certificate have, under Section 17 of the *' Native 
Lands Act, 1867," a statutory power of aliena- 
tion whicb will support leases in possession for 
not more than twenty -one years, if such leases 
be concurred in by all the certificate holders, 
and such certificate holders can transfer the 
possession without awaiting the issue of the grant. 
The defendants proposed to prove that the 
Native Lands Conrt had made two separate sets 
of orders and certificates, the second set having 
been made after the Court had, without juris- 
diction, purported to cancel the first set. The 
provisions in the Crown grant corresponded 
with the recommendation of the second set, but 
the restrictions in the grant did not agree with 
those meutioned in Section 17 of the ** Native 
Lands Act, 1867." 

Held: That it did not conclusively follow 
that the grant was void, and it lay on the 
defendants to show that the grant was not 
capable of being supported as a grant made in 
pursuance of the first set of orders. TvUy v. 
Ngatuere (2 N. Z. A pp. Cas. 446) explained. 
Land was granted to ten natives as tenants in 
common, with undefined shares. The ffrant 
declared that the land should be inalienabu) by 
sale or lease for a longer period than twenty-one 
years, or by mortgage, except with the consent 
of the Governor being previously obtained to 
every such sale, lease, or mortgage. Nine of 
the grantees made a lease to A. for twenty-one 
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Native fxinds. 

yean, to commence at a fatare date. The tenth 
grantee was expressed to be a party to this 
lease, bat did uot execute it A. was a bare 
trustee for B., and after the date of the lease 
assigned to B. ^obeeqnently the tenth grantee, 
by a deed between himself and B., reciting the 
lease by the nine, purporte-1 to coufirm the 
original lease, and himself demised to B. It 
wab not known whether the nine constituted a 
majority in value under Section 15 of the 
"Native Land Act, 1867." 

Held : That, as it did not appear that any- 
thing passed or could p^ss by the demise of the 
nine, the transaction must be treated as inchoate 
and the first deed as an escrow to be completed 
by the execution by the tenth i^antee. Non- 
payment of native lands duty does not avoid or 
suspend the operation of a deed. 

StmbU : But the deed is inadmissible in 
evidence till the duty is paid. 

Afi Waata avd Othebs r. Grick and 
Another, 2 L.R., C.A., 95. 

27 Conveyance by Tenants in 

Common— Consent of Majority—*' Natim 
Lawls Acts,'' 1869, 1873, 1880-" Natire 
Lands Division Act, 1882" — Reference to 
Native Lands Court to Ascertain Title — 
Conflicting Titles — Burden of Proof 

Where a plaintiff seti up a title to land and 
the defendant pleads a prior title by conveyance 
of earlier date, it lies upon the defendant to 
prove that ail the statutory requirements 
necessary to make his title valid have been 
complied with. The plaintiff claimed a title to 
land through conveyances executed by natives, 
beinff some of the tenants in common of a 
block, since tbe repeal of the " Native Lands 
Act, 1869." The defendant set up a prior 
title by conveyance by the same natives while 
the Act of 1869 was in force, which required 
that no conveyance by native tenants in common 
should be valid without the consent of the 
majority of the owners. 

held: (1) That the onus of proof that this 
requirement had been complied with lay on the 
defendant. (2) That as tbe Supreme Court had 
no power to decide this question, a decree would 
be made in favour of the plaintiff, unless the 
defendant took prompt steps to prove the 
validity f his title in the Native Lands Court. 

Semble: That Sections 89 et seq. of the 
" Native Lands Act, 1873*' are not repealed by 
the ** Native Unds Act, 188a." 



Douglas v. Sutton and C-tA. 
C.A., 309. 



2 LR, 
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" Native LamhAci, 1878," 

Section 5Q— Jurisdiction of Native Lands 
Court— Land under Memorial of Oumer- 
ship — Voluntary Tranter — Valuable 
Consideration, 

The Court will not decide as to the validity 
of transfers of native land while it remains 



Native Lands, 

under memorial of ownership and before the 
certificate of completion of sale ha« been 
endorsed by the Native Lands Court. The 
Native Lands Court has jurisdiction, and is 
bound to decide between two purchasers 
applying for a certificate of completion of sale 
under Section 59 of the " Native Lands Act, 
1873," which has the better title. 

Semble: That a voluntary transfer of land 
under memorial of ownership for other than i 
valuable consideration is not a sale, and should 
not receive the approval of the Native Lands 
Court, under Section 59 of the " Native Lands 
Act, 1873." 

Cbiditobs* Trustr of Arekatera Te Wers 
(App.) and &. B. Walkkb and Others 
(Reaps.), 3 LR., C.A. 91. 
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'' Native Lands Act^ 1875," 

—*' Native Land Duties Act, 1873." 
Sections 7, 10 — Lease of Native Lands— 
When Duty Payable. 

Native land duty is not payable upon leases 
of native land held upon the *' Native Lands 
Act, 1878," until the signatures of all the 
owners have been obtained. ' 

Regina v. Harrison and Matthewson, 3 
LR., o>C*i 96. 



See Forcible Entry. 



NATIVE RESERVES.— Scire Facias— TVimI 
in Crown — Demesfie Lands — Extitiguish- 
ment of Native Title — Alienation — Acts of 
Public Officers. 

In 1839 W.W., on behalf of the New 2:ealaud 
Company, purchased lands round Port Nicholson 
by deed, from Native owners, for the site of a 
settlement to be divided into sections, and 
covenanted to hold one* tenth of the sections in 
trust as reserves for the benefit of the Native 
owners, their families, &c At the distribution 
of the sections une-tenth of the whole were 
selected on behalf of the Natives. This purchase 
was not allowed by the Crown under tbe 
provisions of " The Laud Claims Ordinance. 
1841," Section 2, but it was made the basis cf 
a series of negotiations between the Crown, the 
Company, and the Native owners, or some of 
them, which resulted in the Compauy getting a 
tit : e to the lands. The Compauy 's title re v erted 
to the Crown in 1860, under the provisions of 
** The New Zealand Company's Colon z tion 
Act, 1847." No formal act of reservation was 
ever made by the Crown, and no express trust 
was ever declared in writing ; but officers of 
the Colonial Government and the Crown 
frequently treated the sections in questiou «s 
reserves available for the Natives only. In 1847 
a hospital was built on one of the sections, and 
in 1851 the (iovernor made a Crown grant of 
that section to the defendants, as trustees, for 
a hospital for a>l the Queen's subjects. Many 
years afterwards some of the Native owners 
brought a scire fotdas to repeal this grant. 



Puksatua Block, In re. — Croum Grant under ** The Native Latids Act, 1866 " — Mortgage 
of Land by Grantee — Sold or conveyed — '* The Native Equitable Owners Act, 1886" 
1 1 Sections 2, 5 — Jurisdiction of the Native Land Court 
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MoBBisoN V. Preece.— *• The Native Land Court Act 1886 Amendment Acty 1888,'' Sec- 
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— Lease founded on such Negotiation — '* The Maori Real Estate Management Act, 
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Native Reserves. 

HM: (1) That although the circumttaDces 
of the case might entitle the Native owners to 
consideration at the hands of the Crown, there 
was no implied trust in the Crown attaching to 
the sections in question, and that «etre factoLS 
would not lie. (2) That the |;rant was not bad 
on the ground that the native title was not 
extinguished by cession ; because after the 
purchase of the lands by the Company they 
became, by yirtne of the alienation, part of the 
demesne lands of the Crown. (3) That the 
Judge before whom the issues were tried 
(without a jury) had no power to amend the 
declaration by adding (1) an averment that the 
reserves were approved of by the Queen, and 
that she bad, by the acts of her own officers, 
admitted that they were reserved ; or (2) an 
averment that the Native title to the land in 
question had been extinguished. 

RbOINA v. FiTZHl&BBBRT AVD OtHABS, 2 

C.A., 143. 
NE0E88ARY AVERMENTS.— /S'ee Slander 

OV TlTLX. 

mSQLIGENOE-— ^e9^A5ottrin(7 Runhcldefn— 
Scab. 

Where sheep of the defendant, a runholder, 
which were to the defendant's knowledge 
infected with scab, strayed upon the adjoining 
run of the plaintiff and infected with sheep, 

Held: That such straying afforded a pre- 
sumption of negligence on the part of the 
defendant. 

HowxLL V. Ratmond, Mac 625. 



2 PetiHon qf RigU— Amende 

merU — *' Crown Sv^ Act, 1881 " — 
Unmooring — Snag in Bed qf Harbour, 

A petition of right alleged that a steamer 
was injured by a snag the existence of which 
the Government were aware, while lying 
alongside a Gk)vemment wharf. At the trial 
it was proved that the steamer was injured 
whilst her berth was being altered to a place 
further down the wharf ; and that the snag of 
which the Qovemment knew had done no 
damage, but that the damage was caused by 
another snag, of the existence of which the 
Government were not aware. Tire issues were 
altered to meet the facts proved, but no 
amendment was asked for in the petition. 

Held: That neither of these were such 
variances as to prevent the suppliant from 
recovering, and even if they wei;e the Court 
would amend the petition to meet them even 
i^ter verdict. 

When the position of a vessel lying alongside 
a wharf is a tered by letting her drop farther 
along the wharf without any of her mooriDg 
lines having been cast off, she is still "alongside 
the wharf,*' and is not "unmoored," even 
although she swings a little distance off the 
wharl When a vessel, while lyin([ alongside 
a Govemmflat wharf, has been injured by a 



■Negligence. 

hidden snag in the bed of the harbour, it is a 
question for the jury as to whether the snag 
was allowed to remain by the negligcDce of the 
Government, and whether such negligCDce was 
sufficient to bring it within the class of acts for 
which the Crown is liable. If the owner of a 
wharf ought to have known of the existence of 
a hidden snap; near his whaif, it makes no 
difference to his liability that it was in fact not 
known. 

W. R Williams v, Thi Quesk, 1 L.R., 
S.C., 217. 



3 Wharf— "Crovm SuiU Act, 

1881," Section Z7 ^ Public Works — 
Liability of Oumer of Wharf to Warn 
Shipmasters qf Dangers. 

When a snag the existence of which was 
known to the Government, and which formed a 
hidden danger to ships frequenting the wharf, 
had been suffered to remam and no steps had 
been taken to warn shipmasters of its 
existence, — 

Held : That the Crown was liable for damaffe 
done by the snag to a ship while moored at the 
wharf. 

Such an omission is a wrong or a damage 
suffered by or under the authority of the 
(Government within the meaning of "The 
Grown Suits Act, 1881," Section 37. A wharf 
owned by the Government is a public work 
within the meaning of " The Crown Suits Act, 
1881." 

Williams v. The Qnmr, 1 I^R., C.A., 
222. 



4 SaUufoy Train — Negligence — 

Excessive Speed— Contributor's Negligence 
—''Public Works Act, 1876," Section 
130 — Tacit Acquiescence, 

The absence of a light at a railway crossing 
is not an act of negligence. Section 130 of 
" The Public Works Act, 1876," suspends the 
public right of way at a crossing when an 
engine is approaching, and the act of the 
Railway Department in placing a man at the 
crossing is a voluntary precaution, the omission 
t>f which does not constitute negligence when, 
notwithstanding the statutory pr<^ibition, there 
is some evidence that vehicles pass over a 
crossing with tacit acquiescence of the Bail- 
way Department when the train is within 
a mile of the crossing, and that the speed of 
the engine is excessive and is a cause of an 
accident. 

Held : That the Crown is liable for injuries 
inflicted on persons crossing the railway line 
under such circumstances. In such a case no 
question of contributory negligence can be 
raised on the principle of Jhiblin W, and W. 
Railway Co. v. SlcUtery (L.R. 3, App. Cas., 
1155). 

Mato V, The, Queen, 1 L.R., S.C, 113. 
* - <«. •• ^ -2 O C^ 
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DIGEST OF CASKS 



Negligence, lu^ ji/iv - 



5 Verdid — Implied Finding — 

Construction of Verdict by Looking at 
Direction — Bute 284 — Negligence — 
Damages. 
A rerdict finding certain facU and awarding 
dunaget io the pkuotiff ia not neoeMarily a 
special Terdict) and docs not require to be 
ngned by the foreman nnder Rale 28i. The 
Conrt of Appeal may look at the evidenee ^ven 
at the trial, and the directiona of the presiding 
Jndge, to aaaist in oonstmin^ the verdict of the 
inrj. Where the jary ia directed that to find 
for the plaintiff they mnat find negligence on 
the part of the defendant, and the jury award 
damages to the plaintiff with certain explanatoi^ 
flndingSy but withont expressly finding n^li- 
gence, snch a finding will be implied. 

The plaintiff snes for damages consequent on 
the destmction of his premises by sparks from 
a locomotive engine, allegmg as neirligenoe on 
the defendants* part the vse of inferior coaL 
The presiding Judge directed the jury that it 
woold amount to i*egligence to nse such coal 
without adopting proper means to counteract 
the danger arising from it. The jury found 
that the fire was caused by sparks from the 
engine, and that the means used to overcome 
the danger arising from the nse of the coal was 
not effective, and awarded damages. 

Held: That this amounted to a general 
verdict for the plaintiff, and implied a finding 
of negligence on the part of the aefendant. 

Dawson v. Rboika, 3 L.B., G. A., 1. 



e^ 



•Carrier. 



A steam tender was employed by the owners 
of a steamship to land passengers from the 
steamer. While an enfeebled passenger was 
stepping from the steamer to the tender, a 
seaman employed on the tender held her hand, 
and holding it when the tender fell away from 
the BteamBnip, caused the passenger to fidl and 
sustain injuries. 

Held: That this was evidence from which 
negligence might be inferred by a jury. 

Union 8tkam8HIP Company v. Clarkk, 2 
L.IL;S.C., 282. 

— 5fe« Law Practitionzr, 4, 13. 

See Habbour, 2, 3. 

See CoBPORATiON, 3. 

See CaBBIEB of PAliSBNGEBa. 

■ See Public Wobks, 2. 



NEGLIGENCE OP FELLOW SERVANT.— 
Labourer — Manager — Vice-principal — 
Besponsibilily o/* Master — Personal inter- 
ference or Negligence in Employing 
Servants — Pleading — General Denial — 
Negligence— Reg. Qen,, 1873, r. 2 (2)— 
Pra^ice, 
The plaintiff being employed as a labourer on 

a railway, of which the defendants were 



NegUgenee of Fellow ServanL 

possessed as contractors, was required to ride 
tr> his work in a truck so coDstmcted as to be 
unfit to carry passengers safely when placed 
before the engine ; and the driver of the en^e 
having driven it with a track before it, in 
which the plaintiff was, at a dangerous speed, 
and the truck having come in contact with some 
stones which obstructed the line, the plaintiff 
was thrown out and injured. G. waa engineer 
and manager for the defendants of that portion 
of the line on which the accident happened, 
and permitted or authoriMd the mode in which 
the plaintiff was carried to his work. The 
defendants had a general agent at another 
place in the Colony. 

Held: (1) That G. was a fellow-servant of 
the plaintiff, and not a vice-principal, deputy - 
master, or universal agent ; and that whether 
the accident was cauind by his n^ligence or 
that of the driver, or by both, the defendants 
were not responsible to the plaintil^ in the 
absence of any proof of personal interference 
by them, or of negligence in the appointment of 
the manager and engine-driver. (^ Although it 
is a general principle that a negligent act would 
not be treated as the proximate cause of damage 
if the damage would not have happened but for 
the intervention of other circumstances not 
attributable to the negligent person, yet, if the 
circumstances which intervened were such as 
would probably occur, the person guilty of the 
negligence would be responsible. (3) A plea of 
general denial in an action for negligence, in 
New Zealand, puts in issue not ouly the negli- 
gent act of the defendant, but also the facts or 
contract out of which the duty arises, lor the 
breach or neglect of which he is sued ; and 
therefore the defence that the injury waa caused 
by a fellow servant of the plaintiff arises on 
that plea. (4) Under Reg. Gen , 1873, B. 2 (2) 
when there is no sitting in Banco Mrithin four- 
teen days after a trial, it is not compulsory on 
a party wishing to move for a new trial to move 
at Chambers within tbe fourteen days. It is 
enough if the motion be made at the first sitting 
in Banco not less than three days after the con- 
clusion of the sittings at which the trial took 
place. {See new rvie^ Reg. Oen., 1877.) 

Semble : (1) That as the Court has power to 
ffrant a rule nisi after the expiration of the 
fourteen days, a rule granted after the pre- 
scribed time, but before judgment signed, ought 
not to be discharged on the ground that the 
time had elapsed, (2) When leave to move is 
granted, and no time fixed, the same time 
should be allowed for moving as if leave bad 
not been granted. (5) Even if the plaintiff 
could not have been nonsuited at the trial 
because there were issues on which be was 
entitled to have the finding of the jury, yet 
where leave was reserved to enter a nonsuit or 
a verdict for the defendant, the Court may give 
judgment for either as seems best to answer the 
justice of the case. 

McBbidi v. Henby Bboodkn akd Othbbs 
(Trading us John Brogden & Sons), 3 
C.A., 271 ; 2 J.R., N.S., C.A., 14. 
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Negligence of Fellow Servant. 

Note.^S€e ''Employers' Liability Aot, 
1882." 



See 



Ambiguitt. 

NEOOTIABLE INSTRUMENT.— ^M BUI of 

Ezcbaoge. 

NEW TRIAL. — Non-direction cunounUng to 
Mis-direction. 

The plaintifiF purchased from the defeadant 
in Daaedin a parcel of floar to be shipped to 
A., at Welliiif(ton, th» bUI of lading beinj; 
forwarded by the defendant through the Bank 
of New Zealand with the plaintifiTs draft on A. 
for acceptance. The defendant was to retain 
the draft on itf being returned accepted, and 
pay, or account for, to the plaintiff the 
difference between the price payable by A. to 
the plaintiff and that payable by the plaintiff 
to the defendant. On the arrival of the flour 
at Wellington, A refused to take delivery, or 
accept the draft, and the flour was stored by 
the Bank there. Oommnnications then passed 
between the plaintiff and defendant as to the 
disposal of the flour. The defendant, as he 
alleged, with the sanction of the plaintiff, 
instructed the Bank at Wellington that if A. 

gersisted in his refusal to accept the draft, the 
aor was to be sold at the risk of whom it 
might concern. A. declined to accept the 
draft, and the flour was sold by auction at 
Wellington, and the defendant's firm there 
became the purchasers of it. The jury were 
directed to find for the plaintiff in an action 
for the wrongful conversion of the flour, upon 
the ground that even assuming that the 
plaintiff had authorised the sale of the flour 
in Wellington, such authority did not eover a 
sale to defendant's firm, as the law did not 
permit an agent, acting on behalf of his prin- 
cipal, to b^ome the purchaser of property 
entrusted to him for sale. The Judge was not 
asked to leave it to the jury to consider 
whether the Bank of New Zealand was not a 
stakeholder acting for and appointed by both 
parties, and the real agent in the sale of the 
flour. On an application for a new trial on the 
groond of mis-direction, 

Held: That the Judffe should not have 
assumed that in the sale of flour at Wellington 
the defendant had acted as agent *for the 
plaintiff ; that the question of agency, whether 
on the part of the Bank or the defendant, 
should have been left to the jury; that the 
non direction of the Judge was material, inas- 
much as if the Bank acted as stakeholder and 
agent, there was nothing improper in the 
defendant's purchase; and that the omission 
on the part of defendant's counsel in not asking 
the Judge to leave the question of agency to 
the jury, did not debar the defendant from 
claiming a new trial. 

CooTE V, TuBNBULL, Mac. 482. 



Neto Trial. 



-Mistake or Misconduct qf 



Jvror. 

During the course of a trial one of the jurors 
became mdisposed, and asked leave to retire. 
Upon his retirement counsel agreed to proceed 
witb the trial, and take the verdict of the 
eleven remaining jurors. The trial proceeded, 
and evidence was taken, but after the lapse of 
a short interval the juror returned and took 
a seat outside the jury box. He retired, how- 
ever, with the other jurors into the jury room, 
and the whole jury found a verdict for the 
plaintiff 

Held : That as the juror had not heard the 
whole of the evidence, and had taken part in 
the deliberations of the jury, and joined in 
the verdict, the defendant was entitled to a new 
trial. 

Lane v. Lanolst, Mao. 538. 

3 ■ Afnending BtUe^Assumption 

of Fact in Issue by Jridge—Misdirection. 

The Court will not amend a rule nisi for a 
new trial by the insertion of additional grounds 
when the case is called on for argument. Where 
a Judge upon the trial of a cause assumes a 
material fact in dispute between the parties, 
and practically withdraws it from the considera- 
tion of the jury, that amounts to a misdirection 
entitling the parties to a new trial. 

Bathoatb v. Bank op Otaoo, Mao. 914. 



-Place oj New Trial, 



Where a new trial has been granted, the place 
where the cause was first tried remains the 
place of trial until changed upon the proper 
motion, supported by sufficient affidavit. 

Clayton xsd Othkbs v. Morrison and 
Others, 1 J.R., 146. 



Verdict against Evidence, 



If the Judge who tried the case was not satis- 
fied the verdict was a correct one, yet a new 
trial ought not to be granted on that ground 
only, if upon any fairly suggestible construction 
of the facte the verdict of the jury could be 
vindicated. The Court must see its way clearly 
and distinctly to the conclusion that the verdioc 
of the jury was wrong. The credibility of wit- 
nesses being a matter of fact peculiarly proper 
for the consideration of the jury, the Court 
ought not to grant a new trial, even if all the 
members of it (there being several) were of 
opinion that they individually could not have 
come to the same conclusion on that point as the 
jury did. 

GorrERUBTBR V. HA.UO&B AND ANOTHER, 1 

J.R., N.S., S.C., 132. 



6 



^Costs. 



'PracHce^-ConJUctof Evidence 



When a rule nisi is moved for and refused in 
the l^upreme Court upon one ground, it cannot 
be moved for apon additional grounds in the 
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DIOBST OF CASES 



New Trial. 



Court of Appeal. If the Judge W^w, " »*»• 
fied with the verdict, a new tnal will not be 
ffranted merely on the ground of prep-^nderanoe 
Sf evidence. The Court wiU not weigh the 
evidence for and againet the verdict in order to 
decide whether it waa as correct as it nugHt 
have been. 

Coflta allowed on refusing an ex parte motion 
for leave to appeal. 

Thomsok V, ToKiLD AHD Anothkb, 3 J.B. 
N.S., C.A., 43. 

7 Verdict against Weight qf 

Evidence— Dwxivery qf Fresh Erndenee-^ 
Orounds Dependent on One Another > 

Held by Johnston, J., and affirmed by the 
Court of Appeal (GilUes, J., dissenting) : (1) 
That where a new trial U asked for on the 
CTOunds that the verdict is against the weigbt 
of evidence, and that additional evidence has 
been discovered since the trial, it is competent 
for the Court to consider both grounds together, 
and if it considers that the evidence mven at the 
trial, with the addition of the evidence since 
discovered, might have led the jury to a different 
conclusion, a new trial will be granted. (2) 
Material evidence discovere^ince a tnal which 
could not have been foreseen or known before 
the trial, does not necess&rilv mean evidence of 
new facU, but includes ootroborative evidence of 
facta as to which evidence has been given. 

FucHS et uxor v. The Unio>i Steamship 
Company, 2 L,R., C. A. 119. 

See EviDBiiOE, 28. 



-See Pragtiob, 51. 



— See Pleading, 4. 



—See Malicious Pbossoutiov, 



j^cf Bill of Sale, 5. 



'See Partnership, 8. 
'See Law Practition] 



/^-' 



HEWSPAPEE.— ^ee Libel, 8, 12. 

NEWSPAPER TELEGRAM9. — See Copy- 
right. • 

NEW ZEALAND COMPANY'S LAND 
CLAIMANTS ORDINANCE, 1861.- 
Rep(yrt by Commi««ioner— Section 12, 
nltra vires. 
On a purchase of land belonging to the New 
Zealand Company a report made by a Commis- 
sioner under "the New Zealand Company's 
Land Claimants Ordinance, 1851," in favour of 
J. S., from whom the vendor traced his title, 
ia not conclusive as to the title. The title 
should be traced to the land order. 

The 12th section of the Ordinance which 
declares that Crown grants issued under the 



New Zealand Company's Land ChdmanU 
Ordinance, 1851. 

Ordinance shall be valid conveyances as against 
Her Majesty and all other persons is ultra 

vires. 

McBlaNAWAT V, Clblaxd, 1 C.A., 343. 

NEW ZEALAND LAND CLAIMS ORDI- 
NANCE.— Statute qf Limitations (3 and 
4 WiU. IV, Cap. ^)-- Possession qf 
Orotm— Possession Adverse to Crown — 
Statutory Title, 

Although a purchaser of land from the New 
Zealand Land Company acquires, after the 
infestigation of his claim, a statutory right t) 
call on ti^e Crown for a grant, he does not 
acquire a statutory title to the land on which 
he can maintain ejectsaent. 

AlLSWORTH and WuB V, PlBBT, 2 L.R., 
S.C^ 184. 

NOH-DIEBOnOir AMOUNTING TO MIS- 
DIRECTION.— 5ee Nbw T&l▲^ 1. 

__ See Cakbibb o» Passmh- 



onts. 
NOH-JOINDEE.— ^ee Pbagtiob, 31. 
. See Sraomo Rblid. 



^See Plbadivo, 28. 



NONSUIT.— ''Resident MagistraU's Act, 
1867," Section 49— -^owtttt as to Part qf 
Claims. 
"The Resident Magistrate's Act, 1867," 

Section 49, gives no power to nonsuit as to part 

of a claim whekher divisible or not. 

Baston (App.), Allkn (Reap.), 3 J.R., N.S., 
C.A., 46 ; 2 J.R, N.S., S.C, 23a 

_ See Pragtios, 39. 

, See Malicious Pbosbcutiok, 8. 

— — ^eeNEOUGKHCB Of Fellow Skbtast. 



See Bankbuptoy, 47. 

NOTIOB OP ACTION.— ^ee False Impm- 

80NMENT, 1. 4l/ ^W^^«rvs/ . 

^^ See Pleadiko, 6. 

NOVATION.— Orcfer/or Payment qflfen^-- 
Verbal Acceptance— Revocation— Assign- 
ment qf Chose in Action, 

If A., being indebted to B., gives him an 
order in writing upon C, who holds money or 
property of A*8, and verbally agrees to p«y it 
out of any surplus he may have after paying 
himself, A. cannot revoke the order, and R can 
recover from C. to the extent of such surplus, 
even although it be less than the amount o 
the order. 

Hendbrbok V, Smith, 2 L.R, S.C., 414. 

'See PAKTEXBaKlF, 14, 15, 
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DIGEST OF OASES 



PARI DELIOTO.— S^ee Fraud, 2. 

PABOL AGREEMENT. —/Sfee Speodpio Pbr- 

FORMAJrOE, 5. 



Su GoKSTRtronvs 



Trust ■^■^^ 

PAROL EVIDENCE.— ^ecEviDBNOB, 2. 



PARTNEESraP.-Oorta— -iccounte. 

St€ Will, 16. /» ^ i In tk suit between partners for an account 

f€4. uuC 7 •'4(^''^^^*^*'^^- where the common decree is granted, it is ofuaL 

~ ~ to direct that each party shall bear his own 

costs up to the date of the decree. 

The costs connected with the taking of the 
aoconnts are generally, and, in the absence of 
special circumstances, to be borne bv the part- 
ners in proportion to the shares in the partner- 
ship concern, as they all participate in the 
benefit resnlting from the adjustment of the 
accounts. 



PAROL TRUST.— iSee Statute of Frauds, 3. 

PABTIOULAB DAMAGE.— .S^m Nuisance, 
1. 

PARTITION. — AgreemeiU for PartUum-- 
Will— Executory Devise, 

Testator devised his real estate to two 
nephews, J. H. and J. S. H., to be equally 
divided between them, the will directing that 
the property should be divided by arbitration, 
and declariog that if either of the devisees should 
die without issue, the survivor should have all 
the land. The devisees entered into a written 
agreement to make partition of the estate, 
according to the schedules set out in the agree- 
ment. One of the devisees having died with- 
out issue, the other claimed and took possession 
of the whole estate. 

Held, on demurrer to a declaration in a suit 
for specific performance of the agreement : (1) 
That the effect of the bequest was to vest the 
the testator's real estate in the devisees as 
tenants in common in fee. (2) That the inten- 
tion of the testator was, that there should be a 
division as soon as possible, and und^r the will 
either party could insist on a division. (3) 
That the testator intended that the executory 
devise should take place notwithstandine that 
the tenancy in common had been severed. (4) 
That the agreemcDt for partition was equivalent 
to a division by the arbitration directed by the 
will, and left the executory devise intact. 

Hartley v. Hartley, 2 J.R., N.S., S.C.> 
115. 



2 — EnforcemeiU qfA greementfor 

Partition— Non-joirider of Persona Bene- 
ficMjJUy Interested — Notice — Equitable 
Claimant. 

An agreement for partition between two joint 
owners of land cannot be enforced without the 
consent of all other persons beneficially interested, 
unless they are in any way bouud by the agree- 
ment. It is immaterial if the person seekiug 
to enforce the agreement had no notice of any 
other existing interest iu the land. 

Semble : That if after an agreement for parti- 
tion another person acquire au equitable interest 
in the land, he lb bound by the agreement as 
creating an equity in the plaintiff prior to his 
own. 

PrOUDFOOT V, TURNBULL, 1 L.R., C.A., 

247. 
Notc^See ** Property Law Consolidation 



Partition. 

Act, 1883/' section 75, which enacts that any 
person may maintain an action for partition 
against any one or more of the parties interested, 
without serving the other or others of those 
parties with notice of such action. 



But where the dissolution was not ordered by 
the Court, and two of the partners invoked the 
aid of the Court as against the third, the parties 
were left to pay their own costs. 

CHA.LMERS V, McHaffib, Msc. 671. 

■ Re-hearing ^Accounts — 



Costs. 

Where a decree made in a partnership suit 
directed that a defendant should pay the 
plaintiff's costs of suit, and ordered the accounts 
to be taken : 

Hdd: That the Court had jurisdiction to 
re-open the decree 18 months after it was made, 
and after the accounts had been taken, in order 
to correct an error which had been inadver- 
tently committed in mulcting the defendant in 
the whole costs of the suit. 

Where trustees or assignees of bankrupt 
partners are made parties to a suit for adjusting 
the relations and accounts of the partners, and 
they take active measures in the assertion of 
claims made by them, they are to be regarded 
for the purposes of the costs of the suit as 
standing in no better position than the partners 
whom they represent. 

McKay v. Burke amd Others, Mac. 674 



3 JHssohUum—Svbsequent 

Profits — A eeounts. 

F. and M. carried on business in co-partner- 
ship, and were, as such co-partners, the joint 
owners of a bonded warehouse where kerosene 
was stored by merchants until required for 
actual use. The warehouse was licensed under 
a Provincial Ordinance. 

After the dissolution of the co-partnership 
the business of the bonded warehouse was con- 
tinued by M., who personally superintended its 
management. 

An action having been brought by the plaintiff 
as trustee of the bankrupt estate of P. to have 
the accounts of the co purtnership taken, 

Held : (I) That the defendant was bound to 
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NavaHatu 



See Plbadino, 24. 



WUISAJXOE.— Action by IndividwU—JPubHc 
N%Mtmce — ParUevloyr Daanage, 

In order to maintain an action for damages 
resulting from a public nuisance, the plaintiff 
must aver and prove some particular damage to 
himself differing in kind irom that which the 
nuisance causes to the public at large. 

The Mayor, &c., or Kaiapoi (Apps.)* 
Bbswick (Reap.), 1 C.A., 192. 

2 Acqvieicence (^Lenet, 



The appellant held land under lease from a 
Municipal Ck)rporation, which had given 
authority to contractors to deposit city refuse 
upon it. The respondent, who occupied an 
adjoining piece of land, complained to the 
appellant of the nuisance, and he promised to 
stop it, but did not take any steps to do so. 
The reipondent having obtained judgment 
against him in tiie Resident Magistrate's Court 
for damages ; 

HM, on appeal : That a lessee of unoccupied 
lands is lialAe for nuisance created on it by 
himself, his agents, or servants, or by other 
persons with his assent or tacit concurrence, 
and therefore the appellant was liable. 

Ellioit (App.), Bbbnchlby (Resp.), 2 J.R., 
N.S., S.C., 202. 



Telegraph Pole — Footpath — 



Nuisance. /iM^ / zC l^tri (p, /.tf- /^iz, i^/^ 



'See RiPAitiAN Bights. 



Municipcd CorporcUion — Telegraph Com- 
missioner — Liability for Injuries, 

A Municipal Corporatioa which, having 
power to order the removal of a nuisance, 
allows it to remain on property of which it is 
the owner, is liable for injuries caused by it. 
When a telegraph pole not at the time of its 
erection a nuisance becomes so by the action of 
the owners of the soil, they are liable for the 
injuries caused by it. 

A Municipal Corporation, in widening a 
footpath, caused a telegraph pole, not before 
then an oltstruction, to become an obstruction 
and dangerous to traffic. 

Held: (1) That on the telegraph pole 
becoming an obstruction to tramo and a 
nuisance, it ceased to be a lawful erection 
under the Telegraphs Act. (2) That the 
Corporation having taken no precautions, were 
liable for accidents caused by the position of 
the pole. 

Quoere: Whether the Commissioner of Tele- 
graphs was also liable. 

MAToa, &€., OF Naskbt V, Johnstons, 2 
L.R., S.C., 277. 



CaUle at Large. 



It is a nuisance for cattle to be at large in 
the streets of a borough. 

Fbici V, QoDiRBY, 2 L.R., S.C., 300. 



NULLITY.— <S^ee Praoticb, 25. 

OATH.-^es Witness. ft. 3/^31 ^"^ 

OATH, FORM OF.— ^'ee Owminal Law, U. 

OBSTRUCTINa FOOTPATH.--Se« Appeal 
PROM Justices, 6. 

•'OOOUPY," meaning op WORD.-^ee 
Will, 7. ^ 

OFFENCE STATED IN THE ALTERNA 
TIVB. See Appeal peoic Justigbs, 8. 

0FFI0EB8 OF CROWN. -^ee Mandamus. 

7, 8. ' • 

OFFICIAL ACTS. — Omnia Prasumuntur 
Rite Esse AgU.^'* Auckland Highways 
Act, 1874." v^^^y* 

In an action in the Resident Magistrate's 
Court to recover rates made and levied by the 
District Board for the Waitoa Highway District 
under "The Auckland Highways Act, 1874.% 
the defendant contended that the proclamation 
in the local Gazette- constituting the Highway 
District was invalid, inasmuch as it did not 
appear on its face to have been made by the 
Superintendent •* with the advice and consent 
of the Executive Council," and the 4th Section 
of the Act required that every act which the 
Superintendent was thereby authorised to do 
should be done with such advice and consent. 

Held (on appeal) : That the proclamation was 
a creative act, and not a mere notification of 
amendment. That no presumption could arise 
that it was made with the advice and consent 
of the Executive Council, and it was therefore 
invalid. The only presumption that could 
arise was that the Superintendent in question 
was duly appointed and entitled to act under 
the Statute, with the advice and consent of his 
Executive. 

AiTKEN V, Bremneb, 3 J.R., N.S., S.C., 8. 

Note. — The above Act is repealed. See '* The 
Road Boards Act, 1882." 

ONUS OF PROOF.— ^ec Domioil, Z 

See Bankruptct, 2. 

OPPOSITION TO DISCHARGE OF 
BANKRUPT.— fi'ee Bankeuptcy, 48. 

ORAL CONTRACT.— ^fife Sale of Ship. 

ORDER AND DISPOSITION. -iS«e Bank- 

RUPTCY, 16. 

ORDER IN COUNCIL SPEAKS FROM ITS 
DATE.— i^ee Mandamus, 9. 

OUSTER,— ^eeTENANTO in Common. ^ , a^^j ' 

Ozofun^cM/^. mental ^-Ac^^nz^^^ 

PAOIFIO ISLANDERS PROTECTION ACT| ..ig^r^c^ ^.^!^/ 
—See Habeas Cobfvs, 9. ^ 
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Partnership. 

account for the profits made by him in connec- 
tion with or throuffh the use of the kerosene 
bond after the dissolution of the co-partnerbhip ; 
and (2) 1 hat the defendant was entitled to be 
remunerated for his superintendence and manage- 
ment of the businees. 

Catomokb V, Murray, Mac. 1055. 



4 DissoltUion — Action for 

Account — Statute of LimitcUums — ** Lord 
Tenterden'8 Act," 9 Geo, IV,, c. 14 
— " Mercantile Law Amendment Act, 
1860." 

As soon as a partnership is dissolved, the 
right to demand an account arises, and the cause 
of action accrues. 

Therefore, where an action for account was 
brought more than six years after the partner- 
ship was dissolved : 

Held: That upon the general principles 
established by the Courts of Equity in England, 
and by force of the express words of ** The 
Mercantile Law Amendmsbt Act, 1860," section 
8, a plea of the Statute of Limitations was 
a valid plea. 

Lewis (as Trustee, &c.) v. Mactarlank, 2, 
J.R., I. 

Note, — *' The Mercantile Law Amendment 
Act" is repealed by '*The Mercantile Law 
Act, 1880." 



5 — ^_ Action for Account — 

Joint SpectUaHon— Pleading, 

The statement of the relief claimed in the 
declaration under Bee. Gen. 41, determines to 
which of the three classes an action belongs ; 
and every action for an account is an action for 
specific relief. Therefore where a plaintiff con- 
cluded with a claim for damages, and his decla- 
ration showed his cause of action to be for bis 
share in the profits of a joint speculation in 
growing crops ; 

Held : That this declaration wss bad as being 
virtually a common law action by one partner 
against another. 

Maude v. Eraser, 2 J.R., 42. 



e^ 



Sheep- farming a Trade 

— Share qf Deceased Partner in Free- 
holds (being part qf jRun occupied by 
them) purchased by the Fvrm^ held to be 
personal estate^ 

A testator bequeathed certain freehold lands 
to his five SODS, as tenants in common, and also 
his sheep to be. divided between them. Thesoas 
took possession, and carried on . the business 
of sheep-farmers in partnership, dividing the 

5rofit8, until the death of one of them in 1866. 
'hey also purchased as tenants in common other 
land adjoming the land which had been 
bequeathed. In 1863 they purchased freehold 
land, with a depasturing license over land 
adjoining, together with a flock of sheep. In 
1865 they purchased 15,000 acres of land com- 



Partnership. 

prised in the license and mortgaged it for an 
advance of £2500. 

Held : That the share of the deceased partner 
in the devised estate descended to his heir-at- 
law ; and that his share in the real estate 
acquired by the partnership must be considered 
as personal estate, and must be accounted for 
to his administratrix. 

Cameron v, Cameron, I C.A., 24. 



7 — ExeaUion agains^ 

Deceased Partner — Seizure by Sheriff of 
Choaes in Action — Contract and nook 
Debts — Parties, 

Under two writs of Ji. fa, issued against H., 
one of two partners in a contract for the erec- 
tion of a railway bridge, the sheriff seized all 
the estate and interest of the execution debtor 
in the contract, all the working plant connected 
with the contract, and all moneys due or 
accruing under it. These assets were sold and 
assigned by the sheriff to the plaintiff by deed 
poll. H. died before the sheriff seized and 
sold. 

Held : That the sheriff had no power to seize 
or sell the contract or H.'s interest under it, 
or the book debts of the partnership. That the 
plaintiff became entitled to the interest that the 
representatives of H. had in the chattels of the 
partnership that were properly seizable and 
were seized. That accounts should be taken to 
the date of the sale by the sheriff, but that 
accounts could not be taken in the absence of 
the deceased partner's representatives. 

Kino V. MoGayin, 3 J.R., N.S., S.C, 30; 
2J.R., N.S., S.C., 127. 



8- 



■ Building Contracts — 

Bankruptcy qf One Partner — Appeal 
from District Court — New Trial. 

In an action in a District Court against one of 
two contractors, who were jointly interested in 
two separate contracts, the plaintiff sought to 
recover money due for work done and materials 
supplied, in ignorance of any partnership 
between them, on the order of one of the con- 
tractors, who had subsequently become bank- 
rupt. It was proved that with respect to one 
contract, the defendant had received a certain 
sum under it, and had also endeavoured to 
obtain from his co- contractor an acknowledg- 
ment in writing that ** the partnership between 
them, as contractors," was dissolved. 

With respect to the other contract, it was 
ptoved that the parties had entered into a joint 
contract for the performance of certain work 
for an entire sum ; that the contract had been 
signed by them as joint contractors ; that pay- 
ments on account were made to them in lump 
sums ; that letters were written in reference to 
this contract by the defendant, and signed in 
the firm's name. It was also proved that they 
had an asreement between them, by which one 
undertook the risk of the work, except the 
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Parinersh^, 

carpeoter*t department, which wm undertaken 
by the defendant The District Court held 
that the oontractore were general partners as 
to both contracts, and gave judgment for the 
full amount claimed. 

EM : (1) That as to the first contract there 
was sufficient ground for the conclusion of 
the District Cnurt, snd that the defendant waf 
jointly liable with his co-contractor for the 
work and materials, although done and supplied 
on the order of one alone. (2) That the facts 
prored as to the second contract were not suffi- 
cient to justify the conclusion of the District 
Court. (3) That as the District Court had 
giTen judgment for a lump sum, without dis- 
tinguishing the sums found in respect of each 
contract, there should be a new trial of the 
action. 

DUHV (App.) McGayir (Besp.); 8 J.B., 
N.8., C.A,y 18. 
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9 Sale of Partnership 

ChatUU by Sher^— Right qf Purehaaer 
to AceounU, 

The purchaser of the interest of one partner 
in the partnership chattels has no rignk to an 
account of the partnership profite, but merely 
to such an account as will enable him to die- 
entansle his interest in the chatteli from the 
rest of the partnership property. Any further 
rights he may have, arise simply on the ffround 
tluit he is co-owner of the chattels with the 
continnins partner, and is therefore entitled to 
a share of tne gain made in employing them. 

Where the sheriff seised and sold the interest 
of one partner in the partnership chattels, 
decree granted for an inquiry into what chattels 
were levied upon, and their value, and also 
into the assets and liabilities of the partner- 
ship, and the interest of the partners between 
tbenuelves, so as to show the purchaser's share 
and its burdens ; the accounts to be taken up 
to the date of the levy. 

Kino v. McGavim and Amothxr, 4 J.R., 
N.8., S.C., 44. 



10- 



'ArbUraHon — Validity 



qfAvfard. 

In pursuance of a provision contained in a 
deed of co-partnership for the reference of 
disputes between the partners to arbitration, 
four questions were referred to arbitrators — 
first, the amount due by defendant to the 
firm ; second, defendant's liability to pay the 
amount to the plaintiff ; third, the value of the 
book debts ; and fourth, the mode of realising 
them. 

The award found the amount due by defendant 
to plaintiff and also the amount of the firm's 
loMes ; but it was silent as to the value of the 
book debts, and the mode of realising them. 

ffeld: That the award wss bad. 

DivK V. PiOKXBiNo, 4 J.R., N.S., C.A., 45. 



Parinerthip. 
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S w r viw mg Partner — 

Bight to Purchate Partnership Property 
- Comtintung Partnership after Esqiira- 
Hon 0f Fixed Term, 

A deed of partnership between two persons 
provided that they should carry on the business 
of graziers and sheep farmers for a period of two 
years from the date of the deed ; that in case of 
the death of either of them during the term, the 
partnership should be dissolved, and the sur- 
vivor should, within a period of nine months 
from the date of such death, have the option of 
purchasing the partnership property at the 
price of £10,0001 

The partnership was carried on for the term 
of two years, and was then continued without 
any new agreement beinc entered into. One 
of the partners died on the 19th Nov., 1877, 
above seven months after the expiration of the 
term of two years. On the 16th January, 1878, 
the plMutiff gave the defendants, the executors 
of the deceased partner, notice in writing of his 
intention to purchase the share of the deceased 
at the price fixed by the deed. The riffht to 

Surchase was promptly disputed by the defen- 
ants. On the 16tn August fcUowin^, he gave 
another written notice of his intention to pur- 
chase at the price of £6000. 

Hdd (Johnston and Gillies, J. J., dissenting) : 
That the surviving partner was not entitled to 
purchase after the expiration of the term. 
£ssex V. Essex, (20 Beav., 442) distinguished. 
The question as to the price (whether &O0O or 
£10,000) was not decided. 

Tboutbick v. BiCHARDaoK, 1 O.B. and F., 
v.A„ 80. 



12 Deed qf One Partner 

Binding Fimk 

Although one partner cannot bind another 
by deed, where a deed is necessary, unless 
himself authorised by deed to do so, yet if the 
dealing could have been effected without a 
deed, the other partner may be bound. 

fluRSKT V. Bank of Nbw South WaiiES, 
1 L.iL, C.A., 115. 



la- 



^— — ^ lUicit Cohabitation — 

Business— Absence qf Agreement— lUegal 
Coneideration, 

Where a man and woman live together as 
.husbsnd and wife and carry on business in the 
name of the n>an, the Court will not, in the 
absence of an express agreement, make a decree 
declaring that a partnership has subsisted, and 
4>rdering accounts to be renaered by the man. 

FoBDBR V. Brown, 2L.B^, S.C., 803. 



14- 



Change qfFinn. 



When the property of a firm is mortgaged to 
secure the piyment of a debt, and a change 
takes place m the firm, the property passing to 
the new firm, a promise by the new firm to be 
responsible for the debt is not within the 
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li ci^U-^DiffernU Mechanical Contrivance -^ _ 

Hawkins, In re, Ex parU Dutton.— *• The Patents, Designs, and Trade-marks Act, 1889," 
Sections 74, 79, 116— Trade-mark resembling Another — Rectificatum of Register— 
f Time— Trade-mark— Parts " used together or separately " . . . . . . 688 

^ ^ ^roKKsv.-McCAvr..-I>rartice—Cosh-]>atnit -'' Tlip Pat nits, Desiqns, and Traih-markH 

Act, 7.S6'.9," Section ,7,V, SuUection .. - . . . . ' . . . . . . 90 

Young v, Grebntibld and Another. — Patent— Car to run on tramway or road — 

7 Experimental user — Public exposure — Combinaiion — Novelty — Utility — 

Acouieseence ..60: 



^ 






Bbiscoe and Co. v. The Washbubm and Moun Manufactubino Cokpant [G.A.]. — '* The 
Patents Act, 1870," Section 8 — Bringing into actual and public Use within the 
f tf Colony — Application for Letters of Registration — Patent for Machine — Sale of Product 
in the Colony — Compliance with Section 8— Purchase from Licensee for UnUed Staies 
— Importation into New Zealand — Infringement — License Stamp — Representation — 
t Estoppel — Advertisement and Sample of Product in New Zealand — Prior Publication 

\ and User of Machine — Application of Doctrine to Letters of Registration — Foreign 

i Patent for more than Fourteen Years — Effect of Letters of Registration — Statute (tf 

h Monopolies — Application to the Colony . . . . . . . . . . . . 85 



NEW ZEALAND. 



145 



Partnership, 

proviBioiu of the 4th Seotion of the Statute of 
Frauds. 

In re Guthrib and Co. ; ex partfi The Bank 
OF AUSTAALASIA, 2 L.IL, S.C., 425. 



16^ 



Promissory Note 



CoTisideraiion — Novation — Consent of 
. Creditor — Bankruptcy — Joint and 
Separate Estates, 

Where a person liable on a prfAnisaory note 
joina a firm which takes over his assets and 
liabilities, and endorses the promissory note, 
the holder cannot recover from the' firm unless 
there has been a release of the original debtor, 
but slight evidence will be sufficient to show 
the consent of the creditor to the novation. 

In re Outhrib and Co. ; ex parte Bank of 
New Zealand, 2 L.R., S.C., 429. 



16 ' Dissolution qf PcurttieT' 

ship — Date of Dissolution Fixed by Decree 
— kpedaX or General Partnership. 

Where in a partnership suit a defendant \^aa 
consented to a decree declaring the partnership 
disselved as from a certain date, be is stopped 
from showiag that the partnership was dissolved 
before that date. A special partnership may 
be turned into a general partnership by neither 
partner attempting to put a check on the 
partnership transactions entered into by the 
other. 

Connor v, McKay, 1 L.R., C.A*> 169. 



'See Trustee, 7. 
'See Estoppel, 5. 



-See iNDSMNfrY. 



PARTNERSHIP OF CREDITORS. — See 
Bankruptcy, 8. 

PAKT PERFORMANCE. — See Statute 
OF Frauds, 1, 2. 

PASSENGER ACT.— ^ee Labceky, 9. 

PASSENQ£&S' LUGGAGE,— /fi^cc Ship and 
Shipping, 1, 2, 3. 

See Cabrisb, 



4,5. 

"PAnSHT.— Practice-^ Amendment of Plea at 
Trial— Costs. 

On a trial for infringement of a patent, the 
defendant will be allowed to amend his pleas at 
the trial, by setting out objections to the 
patent, thh facts of which are specially within 
the knowledge of the plaintiff. If, in conse- 
quence of such amendment, the plaintiff elects 
to discontiuue, no costs of preparing for trial 
vill be allowed him ; but as such an application 
oaght to be made in Chambers, if the amend- 
ment asked involves difficult questions of law, 
oo8t0 will only be allowed to the defendant up 
to tb" delivery of the original pleas. 

Black v. McQuken, 1 L.R., S.€„ 366> 






PAYMENT UNDER COMPUliSION OF 
LAW. — Payment under Mistake of Law, 

Money not owing, paid under compulsion of 
law, can be recovered. Money paid under a 
mistake of law is not recoverable, and it makes 
no difference whether the mistake is throush 
ignorance of a well-known legal principle or in 
tne construction of a ppint of doubtful construc- 
tion. 






Clutha County Council 
2 L.R., S.C., 257. 



V. McDonald, 



PEAOE, BREACH OF. — iSfee Criminal 
Law, 10. 

PEOUNIAKY LIMIT OF JURISDICTION. 
— See Appeal from Rssidbnt Magis- 

TSATE, 20. 

PENALTY.— CWmfi/atfve Penalty, 

The penalty imposed by " The' Customs 
Tariff Act, 1873," section 6, on the maker of 
knowingly false declaration of value, is not 
cumulative on the penalty imposed for similar 
offence by ''The Customs Regulations Act, 
1858/' Section 135. 

Badram V, Hill, 3 J.R., N.S., S.C, 84. 

iVote.— "The Customs Tariff Act, 1873," is 
repealed by " The Customs Laws Consolidation 
Act, 1882." 

Su Counties Act, 1876. 

PEEJXJBY.— -S^ee Criminal Law, 6, 7, 11, 

12, 22, 26. iTt^ C /, iriy. A/ XL. t^-^So U 



See E\riDENCB, 20. 



PERSONAL REPRESENTATIVE. — See 
Insurance, 4. 

PETITION OF ^IQiUT.— ** Crwm Redress 
Act, 1871," s, 2,— Governor in CouncU-^ 
Mandamus, 

Even if ** Th« Crown Redress Act, 1871," // 
seotion 2, does not give the Governor of the^^T^ - X* 
Colony the same discretion to refuse his Qon9entj/yi^uui*\,^ic^^ 



Adh 



to a petition of right as is given to the Queen .g,^ •/ J 
by the 23 and 24 Vic, c. 34, amaTuiamtw cannot 

be Issued against him by the Supreme Court to fi'^ ^ ^ijTA 

compel him to endorse his consent. rAu^t^y^- • ^ 

fe^wrte O'Donnoohue, 2 0.A., 4»5. /, ^ .» ^ >* 

^ote.— The above Act is repealed by ** The 

P T.-R A r i^J-Kmbarramna, — Set Camtbbbuey ^ ^(/j(}C ^ . 
Rivers Act» 

General Denial, —See Neouobnce, 1. 



-^ Set-off by Cwum,—See Crown JIedrsss 
Act, 2. 

—Autrefois Convict.— See Criminal Law, 



iS. 



r. Davenport and Son [C.A.].— Patent— Inventive Merit— Novelty— Utili^— 
nfication — DescHptioti — Drawings — Claimr- Sufficiency — Amendment —wnai 
:able — Disclaimer . . . . • • * * -* 
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PLEA OF INSANITY IN SUMMARY FBO- 
CEEVISGS.'-See PBOHranox, 16. 

PLEA OF JUSTIFICATION.— iSce Pliadino, 
21. 

PLEA IN BAR.— iS^ee Cajlbieb, Z 

'FLEA'DlXG.'^'^rguTnaitative Traverse— Leave 
and lAoense. 

To an Action by tenant in common against 
his co-tenant for actual onster, a plea that the 
expnliion was only from part of tne idose, kc , 
and was necessary to enable the defendant to 
enjoy the said small part as by law he might, 
without showing in what manner he was 
entitled to such enjoyment, is bad, as confessing 
but not avoiding the averment in the plaintiff's 
pleading. 

To a plea alleging joint ownership in the 
plaintiff and defendant, a replication assertioff 
the exclusive ownership of the plaintiff, and 
setting out a series of lacts to show how that 
exclusive ownership and possession arose, 
although an argumentative traverse of the plea, 
is admissible under the rules of the Supreme 
Court 

Leave and license, when pleaded, is travers- 
able, not demurrable, the extent of the license 
being matter of evidence. 

Whits ani> Another v. McKellas and 
Othkbs, IJ.R., 1. 

2 AlUfjation of Seisin in /Ve— 

Possession. 

An averment in a declaration of " seisin in 
fee" imports " possession." 

RiCKMAN V, Thobmb, 2 J.R., 72. 
•^Bill of Lading — Carrier for 



Hire. 

A declaration charged the defendant, the 
roaster of a ship, on (inter o/ta^his bill of lading 
for noU'delivery of goo^ls, and delivery of goods 
in bad order. The plaintiffs were neither named 
in the bill of ladinff as shippers nor as con- 
signees, nor was it alleged that they were the 
endorsers of the bill of lading. 

Held (upon demurrer) : That as there re- 
mained in the declaration sufficient to charj^e 
the defendant, as a carrier for hire, quite 
irrespective of the bill of lading, the demurrer 
must be overruled. 

Rattrat and Others v. Blakby, Mac. 83. 



4 Payment into Court — Issues — 

Imperfect Verdict — Remittitur damna — 
N'ew Trial. 

As all declarations are by the Supreme Court 
rules required to be specific, a plea of payment 
into Court in an action of trespass by saeep on 
land of the plaintiff's, admits tne cause of action, 
and no issue on the question of trespass is 
necessary. 

If the Jury find upon the issues submitted to 



Pleading, 

th«m that the plaintiff is entitled to damages 
ultra an amoant paid into Court, but fail to 
sssfss snch damages, the finding, although 
imperfect, is not ground for a new triaL if the 
plaintiff is willing to enter a remittitur cfomJia, 
for the damages onaaoertained. 

MooKiHOusB p. Moore and Others, Mac 
250. 

5 "Provincial Law Suits Act, 

IS5S"— yoiiee of Actian-Oeneral Denial 
—Bule 10, May 1859. 

Under the 5th Section of " The Provincial 
Law Suits Act, 1858." the defendant, as Super- 
intendent of a Province was held entitled to the 
notice of action provided for by the Imperial 
Stotute 11 and 12 Vic., C. 44, and that an weU 
in actions of contract as of tort ; and that the 
defendant could avail himself of the want of 
snch notice under his plea denying generally 
the allegations in the declaration ; and that it 
was not necessary the defendant should insert 
in Uiis plea the words ** by Statute " in order to 
entitle him to insist upon the want of notice, as 
there is no express rule of pleading in Kew 
Zealand imposinff that condition ; and Rule 10 
of May, 1859, which adopts in certain cases the 
practice sf the Superior Courts in England, is 
only applicable to the cases therein expressly 
enumerated, and others ejusdem generis, 

Steavenson v. Harris, Snpt, Mac. 321. 

Note. — The above Act has been repealed by 
**The Repeals Act, 1878." 



6 



Voidable Contract --> Fraud— 



Estoppd. 

A party who has derived and retains a bene- 
fit under a contract cannot rely upon the 
previous frand of the other contracting party as 
a ground for treating the contract as inoperative 
snd void, even although the contract is only 
collaterally invoked, in litigation between the 
contracting parties. 

Davidbon v. Gillies and Another, CLL.J., 
55. 



7 Departure — ForfeUure not 

Necessary to be Averred in Declaration far 
Land. 

^ The plaintiff declared for recovery of posses- 
sion of land in a Crown grant, alleging want of 
title in the defendant. Defendant pleaded 
tenancy, claiming under a lease granted by 
plaintiff. Plaintiff replied, alleging forfeiture 
for breach of covenant in lease. Defendant 
detnurred ou the ground (amongst othors) that 
the facts alleged did not amount to a ^breach of 
covenant, and were not inconsistent with the 
fact that the forfeiture (if any) had been 
waived ; and contended further that the repli- 
cation involved a departure from the declani- 
tion. 

Held: That the replication was not a depar- 
ture, but rather an amplification. That the 
replication showed a good cause of action, and 
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Pleetdififf. 

that the breach of covenant was well assigned 
in it. Demurrer overruled. 

Tomes v. Grigo, 1 C. A., 45. 

g SeUing out Title — Actual 

Possession — Construction of Reg. Oen. 
1856, Bules 40. 41, 51, 56, 76. 79, 80 
— " Wool and OU Securities Act, 1858." 

It is not necessary under rule 76 (Reg. Gen. 
1856) in an action founded on actual possession, 
to set out in the declaration any other title than 
mere possession ; and that rule, in providing 
that when a party shall rely on a deed, con- 
tract, or document in writing, he shall set it 
out, does not apply to his relying on it at the 
trial, but in pleading. 

When the plaintiff, in support of a declara- 
tion averring that he was in the lawful posses- 
sion of sheep, produced a security granted to 
him by the actual possessor under ''The Wool 
and Oil Securities Act, 1858," it was 

Held: That although under Rule 80 that 
averment must be taken to mean "actual" 
possession, and so there would have been a fatal 
variance between the allegation and the proof 
but for the Act of 1858, the provision of section 
1 of that Act, that the person making an 
advance "shall be deemed to all intents and 
purposes to be the owner thereof and in posses- 
sion of the same," made the security tendered 
in evidence proof of the "actual" possession 
averred. 

There ife a distinction in the operation of Rule 
76 between cases of risht of action founded on 
written contracts and others founded on pro- 
perty. 

The defendants tendered evidence for the 
purpose of showing that the plaintiffs had notice 
at the date of their security of a mortgage on 
the same sheep ; which was 

Held : To have been properly rejected, both 
because the mortgage had not been proved, and 
because by Rule 79, when in action .for posses- 
sion or conversion of goods, a defendant shall 
rely upon ownership or right in himself or a 
third person, he shall set forth specifically the 
facts out of which such right shall arise ; and 
the defendants had not set forth such facts. 
The word "rely " in Rule 79 has a different 
meaning from the same word in Rule 76. 

Miles and Others (App.), Waitt and 
Othsbs (Reap.) ; 1 C.A., 77. 

Note.— "Tbe Wool and Oil Securities Act, 
1858 " is repealed by " The Chattels 
Securities Act, 1880." 

9- 



-^ — Malicious Prosecution — Pro- 
curing Charge to he Made—Offence not 
Indictable— JHmages less than ids— Costs 
— •* All Costs Whatever " und&r Reg, 
Oen, l&J—Beg, Oen. (1866) 210, 223, 224. 

In an action for malicious prosecution the 
declaration stated that the defendant falsely 
and maliciously, Ac., procured one W. J. to 



Pleading, 

appear before a Justice and charge the plaintiff 
with havin«r been guilty of an indictable offence, 
for that he had unlawfully cut and removed a 
ouantity of firewood ; and falsely, Ac., caused 
tne said Justice to issue a summons in a form 
for an indictable offence, &c The defendant 
demurred to the declaration, and the plaintiff 
had judgment thereon. On an assessment of 
damages the jury gave a farthing damages. 
The plaintiff entered up judgment for the 
farthing damages and the costs. The defendant 
brought error. 

Held: (1) That the declaration sufficiently 
showed that the defendant below was the pro- 
secutor of the charge and set the law in motion. 
(2) That it appeared sufficiently that the charge 
was false and malicious. (3) That the action 
lay, although the matter charged did not neces- 
sarily allege that an indictable offence had been 
committed. (4) That the plaintiff below, in 
the absence of a certificate or a finding by the 
jury that the grievance was wilful and mali- 
cious, was not entitled to costs, even to the 
costs of the demurrer under rule 210, as Rule 
224 provides that when there are issues of law 
and fact, judi^ment is not to be entered up for 
the costs of the demurrer until the trial of the 
issues in fact; and the proviso in Rule 167 
deprives a plaintiff of all costs "whatever" 
when he recovers less damages than 408,, with- 
out a certificate or finding. 

Jones v. Obbell (in error), I C.A., 86. 

10 Sher^f - Fi. isk,— Shares in 

Ship — Virtute cujus. 

A Sheriff under 9kfi,fa, against one of several 
owners of a ship, can sell only the execution 
debtor's interest in the ship, and a nominal salo 
by him of the whole ship and tackle does not 
deprive the other owners of their interest. 

A declaration stated that S. and the plaintiffs 
were joint owners of a ship, and that the 
defendant, as Sheriff, .under a writ of fi. fa, 
against the goods of S., seized and took the ship 
and all her tackle, &c ; that it was thereupon 
the duty of the defendant, as Sheriff, to sell 
S.'s interest in the ship, tackle, &c., and no 
more, but that under ooleur of the writ he 
wrongfully sold the whole of the ship, and 
applied the proceeds towards satisfying the 
writ, whereby the shares of the plaintiff were 
lost. 

Flea that the plaintiffs were not registered 
owners, and that S. was actually in possession. 

Held : That the declaration was bad, for not 
showinff, in point of law or of fact, that the 
plaintimi* shares were lost to them ; that no 
distinction could be made on the declaration 
between the ship and the tackle, &c. ; and that 
the plea did not help the declaration. 

Qucere: Whether a plaintiff can invoke the 
contents of a plea to which he has not demurred 
to support the declaration. 

SuBFLSN AND Stewart V. Shith (In error), 1 
C.A., 214. 
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Pleading, 

11 Action for Specific belief— 

Plea coniaming Fads Tending (o Modify 
Decree — Partnership — D'viaolutum — 
AccouhU, 

A plea to a decUratioii for specific relief toMj 
be flood, although it does not deny or ooofesi 
and avoid all the material allegationa in the 
declaration ; as where it adirits the right to 
relief, bat denies the alleged facts, and soggests 
fr«*sh ones, for the pnrpose of having the decree 
modified. The validity of snch a plea ii not to 
be tested by the principles applicable to a plea 
in an action at common law in England. 

In an actinn for dissolution of partnership and 
for accounts where the plaintiff in the declara- 
tion averred that the plaintiff and the defen- 
dants were to have eqnal shares of profits, and 
that the defendants, after notice of intention to 
dissolve, had carried on the baaineas on their 
own account, the defendants pleaded a ple^ 
submitting to the taking of accounts, bat aver- 
ring that by the partaerabip contract they were 
to be entitled to interest oa advances of capital 
made to the plaintiff, and that they carried on 
the business after the notice only for the par- 
pose of wioding it up. 

Hdd : That the plea was good. 

SlOTft (A pp.). CUBBIB AND MOOSB (Resp6.)» 

1 C.A., 449. 
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i?«7. Gen. 93 — Trarerae of 

Execution of huitrument—Sitjncttnre. — 
EMtojyj)el — Xefjlig^nce — Simfing Blank 
Transfer — Fraudulent Filling up of 
Blanks — Xegligetice — Beference to Par- 
ticular TranJiaction, 

On a replication traversing the execution of a 
transfer of shares set out in the plea, it was held 
that under Rule 93, which restricts such a tra- 
verse to the manual execution of the inatmment, 
it put in issue not the mere fact of the signa- 
ture, but that it wss attached to the particular 
i strument ; and therefore it was held com- 
petent for the plaintiff to give evidence that the 
transfer was signed in blank, and the blanks 
were fraaduleotly filled up. 

M. had been in the habit of employing L. as 
a sharebroker, and gave him in the presence 
and hearing of B., who was L.'s partner, blank 
transfer of shares for M.A. shares, which L. was 
to sell for M. B. possessed himself of one of 
M/s blank transfers, and filled it up for the sale 
of two shares which M. also held in the C. 
Company. F., the purchaser, was registered 
by the 0. Company as the owner. The blank 
transfer unattested had been seen by an oflScer 
of the C.^ Company before registration. The 
transfer did not require to be by deed. In an 
action brought by M. against the 0. Company 
for removing his name from the register, 

Held (in conformity with Swan v. The North 
British Australasian Company , 32 LJ., Exch. 
273): That the plaintiff was not estopped from 
suing the Company by his negligence m giving 



Pletidinff. 

L. the blank transfer — (1) Because the damage 
which ensued from R's fraud was not the 
proximate cause of the negligence ; and (2) 
was not connected with the fraudulent transfer 
itself, or with an actual transaction of the party 
to be estopped with the party setting up the 
estoppeL 

Calkdoniax Gold Miiono Company Rbqis- 
TKBKD (App.), 6. Mannbrs (Bssp.), 2 
C.A., 174. 

Semljle : The caaes referring to the right of sa 
innocent faolaer of a bill of exchange which, 
having been accepted in blank has been after- 
wards frauiinlently filled up, are not applicable 
to instruments not negotiable. 



13 Contract — Superintendent — 

Promoter of Railway — Power to Contract 
— Sanction oj Provindat Council — 
Appropriation Acts. 

The declaration stated that the defendant, as 
Superioteudent of the Province of Canterbury 
for the time being, was sued as promoter of a 
railway constructed under an Act of the 
Assembly ; that in November. 1865, VV. S. M., 
the then Superintendent, acting as promoter, 
employed the plaintiff to do necessary works. 
The claim was for work and materials, interest, 
and on an account stated. 

The defendant pleaded that the work was 
done, &C., without the sanction of the Provincial 
Council by any Ordinance, and that there had 
been no appropriatiou by the Council for the 
plaintiffs claims. 

The replication alleged that another contract 
had been made between the Superintendent and 
divers persons, and one with the plaintiff in 
1862, and set out various Proviucial Ordinances, 
among others Appropriation Ordinances passed 
after 1865, and containmg Schedules referring 
to the railway works and items '* payable under 
contract," but not specifying the contracts ; 
and added that by reason thereof the contract 
sued on was made with the sanction of the 
Council, and money was appropriated by the 
Council to the contract sued upon ; concluding 
de injuria. 

Held: (1) Thst the declaration was bad, for 
not showing that W. S. M. had authority to 
contract. (2) That the replication was bad — 
(1) Because it did not show that the expendi- 
ture under the contract declared on was pro- 
vided for by any of the Ordinances ; and (2) 
that it could not be assumed that'tbe Ordinances 
implied a power in the Superintendent to enter 
into contracts necessary for the construction of 
the railway. 

HOLHBS AND AnOTHBB V. ROLLSSTOK, 2 

C.A., 287. 
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-Indebitatus Count. 



An Indebitaitis count for money had and 
received is bad it it does not aver non-payment. 

GiLMOUR «. Bruob, 2 J.R., N.a, S.C., 8. 
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-Lawftd Possession, 



In an action for trespass to land an averment 
of lawful possession will be tal^ea to mwin an 
exdnaive possession. 

HoLDEB V. White, 2 J.R., N.S., S.C, 63. 
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-Action on Builder's Contract 



-—DeTnurrer, 

The declaration claimed a sum of £309 58 
il^d as the balance due to the plaintiff on a 
contract for building a house, after allowing a 
certain sum as a set-off. The defendant's third 
plea Alleged that it was provided by the con- 
tract that the value of aov alterations or 
additions to the house should be ascertained 
by the architect, and that the plaintiff should 
deliver to him a statement of the materials 
used for such additions, &c. ; that the work and 
materials sued for were done and provided in 
making additions and alterations ; that a state- 
ment of the plaintiff's claim in respect of them 
was delivered by him to the architect, and that 
the architect ascertained and determined that 
there was nothing dud to the plaintiff in respect 
of them. The sixtb p]ea alleged that as to the 
sum of £30, parcel, &c. , the plaintiff was bound 
to provide that sum for contingencies ; that it 
was to be appropriated at the discretion of the 
architect, and that aby part not required was 
to be deducted from the contract ; that the 
architect had by writing under his hand 
directed that the sum of £30 should be 
deducted from the moneys payable under the 
contract, and the defendant claimed to set off 
the said sum of £30. ^ 

Held, on demurrer : That the pleas were 
bad. 

Gee V, MooRB, 2 J.R., K.S., 3.C., 14& 
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-Striking Out False Pleas— 



Bey, Oen. 1859, it 7— Security for Costs. 

Where the defendant in an action for goods 
sold and delivered pleaded a general denial, 
and also that the plaintiff employed him to sell 
the goods on commission, that he had not sold 
thenn, and that he was not indebted ; and it 
appeared on affiilavit that he bad admitted the 
debt to plaintiff's solicitor in a letter, before 
the writ was issued, and that he had subse- 
quently nei^otiated with the plaintiff for the 
settlement of the claim — the pleas were struck 
out. 

An application for security for costs, on the 
gronnd that the plaintiff resides out of the 
jurisdiction, must he made promptly. An appli- 
cation made two months after service of the 
writ ia too late. 



EIiKKMAK V. vVestt, 2 J.R., N.S., S.C, 229. 
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■Second Summons to Amend — 



Migced Allegations of Equity and Fact, 

A aeoond summons to amend a pleading will 
not be entertained. If, however, any new 
matter is added either objectionable in itself, 



Plecuting, 

or that causes matter not objected to before 
to become objectionable, the defendant can ask 
to have the objectionable matter struck out or 
amended. 

In actions for specific relief, mixed allegations 
of equity and fact should be avoided, unless to 
avoid them would lead to very great prolixity, 
and the allegations should l^ confined to 
matters of pure fact only. 

Chalmers and Another v. Clarke and 
Another, 3 J.H., N.S., S.C, 13. 
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Payment of Principal —Action 

Jor Interest, 

Acceptance of the principal moneys is not 
necessarily a bar to an action for the interest. 
In the absence of a plea averring payment and 
acceptance of the principal, the defendant can- 
pot contend that no action lies to recover the 
mterest. 

Shtthies V, Bank of New Zealand. 3 
J.R.,N.S., C.A., 23. 
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46. 



BquUable Plea — Beg, Oen, 



The matters set up by an equitable plea 
under Reg. Gen. 46, must be such as if proved 
will at once entitle the defendant to an absolute 
unconditional injunction. If the Court cannot 
s<»e its way to that result, but the plea merely 
alleges facli which might entitle the defend- 
ant to some kind of relief, the plea will be 
bad. 

Daniel and Another v, Cartwright, 3 
J.R., N.S., S.C, 37. 
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lAbel — Plea of Justification — 



Certainty— 6 ami 7 Vic., C. 96, S. 6. 



A plea of justification to an indictment for 
libel IS to be tested by the rules and practice of 
pleading in civil actions for defamation in Eng- 
land at the time of the passing of the Act 6 and 
7 Vic, C. 96. 

Where the charges made by the alleged libel 
are general, the justified tiou must state parti- 
cular specified facts, and it must cover the 
whole of the libellous matter. 

Begin A v. Jonbs, 3 J.R., N.S., S.C, 6a 
22 — ^ Defective Pleading— A mend- 



ment c^fter Verdict— Costs. 

To the declaration in an action for trespass 
and removal of lateral support, defendant pleaded 
a general denial, leave and license, and con- 
tributory negligence. The replication joined 
issue on the plea of contributory negligence, 
but did not traverse tba plea of leave and 
license. At the trial an issue was put to the 
jury on the plea not traversed. Plaintiff re- 
covered substantial damagt^s, and defendant 
moved for a new trial or arrest of judgment on 
the ground that the plea of leave and license not 
having been traversed plaintiff was not entitled 
to judgment. 
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DIGEST OF GASES 



Pleading. 

Held : That u an iatue bad been put to the 
jury, the defect was cared, and leave to amend 
should be granted— the plaintiff paying the 
coats of the amendment. 

KiRBPATRiCK o. Glbndinino, 3 J.R, N.S., 
S.C. 146. 



28 Demurrer to Part o/CoutU — 

District Road Board — CofiUvnuinff 
Trespass. 

A demurrer to part of a count, if allowable at 
all under our Rules, would be so only where it 
appears beyood the shadow of a doubt that the 
part objected to clearly and unmistakeably was 
intended to set up a separate and distinct cause 
of action from the cause of action alleged in the 
other part, and that it had failed io its object. 

Where a District Road Board is charged with 
a continuing trespass by the coostruction and 
maintenance of a drain abutting on the plaintiff'a 
land, it is not necessary to allege that the 
Board had the care, control, and management 
of the drains within the district. 

Johnstone v. Thb Oxfokd Road Board, 3 
J.R., N.S., .S.C., 124. 
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Joinder of Causes qf A ction — 

Fraudulent Representations — Promise de 
future — DedaratUm — Averments of 
Falsity and Fraud — Damjojge^ connection 
vnth Fraud — Novation — Representation 
not Contract- Responsibility af Agent. 

Causes of action for money arising out of the 
same transaction may be joined whether they 
are ex contractu or e« delicto. 

A declaration, though embarrassing, may be 
sustained on demurrer if it avers enough to 
establish either fraud and consequent damage 
or a breach of contract. 

A declaration founded upon false and fraudu- 
lent representations is not bad because one of 
the representations made alon^ with statements 
of existing facts was of a promissory nature, and 
referred to something infuturo. 

A declaration averrins that the defendant 
** falsely and fraudulently " made represeata- 
tions, and by ssch false and fraudulent repre- 
sentations the plaintiffs were induced to alter 
their position to their damage, is sufficient. 
Distinguishing Oxenham y. Smythe (31 L.J., 
Ex. 110). 

A mere general statement of damage after an 
allegation of fraudulent representation is not 
sufficient, but a declaration which, though 
somewhat vague in respect of the connection 
of the damage with the fraud, alleged that in 
consequence of the defendant's fraudulent 
representations the plaintiffs refrained from 
prosecuting legal proceedings already com- 
menced, and of which the defendant knew, 
and that they sustained loss and were preju- 
diced in enforcinff a claim, was held sufficient 
to put the plaintiffs to proof of actual damage 
direcUy consequent upon his fraud. 



Pleading. 

There oan be no novation of a contract if 
there be no exoneration from liability on the 
former contract. When the defendsnt, the 
manager of a \isiok, represented that certain 
moneys would be paid by the bank on behalf 
of a debtor as a composition to his creditors, 
and gave the agent of himself and the debtor 
authority to draw on his bank for the compo- 
sition payable to the several creditors : 

Held: That the defendant had not entered 
into any contract ; at all events, into one in 
which he was individually responiible. 

Hknty and Othkbs (App.), Holt (Reap), 3 
C.A., 26; C.L.J., 22. 



25 ■ Evidence — Action for 

Balance not realised by Sale of Distress — 
Deduction of Legal and Proper Charges— 
" Distress and RepUvin Act, 1868." S. 6 
— Facts, Primary or Evidentiary — R. G. 
1856, R. 76— Miles v. Waitt (1 C.A., Tl). 

The plaintiff (respondent) declared upon a 
contract whereby the defendant (appellant) 
promised to pay the plaintiff a sum of £176 
(the amount due from the plaintiff for rent), 
or such part of that sum as should not be 
realised by the sale of a distress levied by him, 
and averred that £106 9s. 9d. only was realised, 
and claimed the balance. 

The defendant plea<fed that £200 and 
upwards was realised by the sale of the distress, 
and after deducting all "legal and proper 
chargu " there was enough to pay the plaintiff*a 
claim ; and also pleadM a set-off, claiming a 
balance in his favonr after deducting the legal 
and proper chargw. 

At the trial the plaintiff tendered in evidence 
an agreement entered into before the contract 
sued upon, respecting the mode in which the 
goods distrained were to be dispoeed of, which 
was admitted in evidence. If the charges 
incident to that mode of disposal were deducted, 
the plaintiff's claim was made out ; but if the 
charges provided by "The Distress and 
Replevin Act, 1868," Section 6, only, were 
allowed, then the defendant's set-off was made 
out. 

Held : That the agreement was admissible in 
evidence to show the mode of realisation con« 
templated by the parties in the contract sued 
on ; and that it was an evidentiary fact only, 
and not a part of the plaintiff's title or right of 
action, which must be pet out in the pleadings 
within Rule 76 and the decision in MUes v. 
WaiU{lC.K.,ll). 

Stbachan (App.), Lton (Resp.), 3 C.A., 67. 



26 Demurrer — DedanUion 

aided by Plea—Controjct under Statute of 
Frauds, S. 4 — Averm^ent qf signing 
Contract — Co-oumers — Lialnlity qf 
Portion of. 

A declaration stated that the plaintiffs 
entered into an agreement in writing with 
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Fleading, 

BIZ defendants, which was set oat. The 
agreement parported to be made between the 
plaintiff and the shareholders of a certain mine, 
and provided that the plaintiff should do certain 
work in the mine for a certain consideration. 
The declaration then averred that the plaintiff 
commenced and in part performed the work, 
but the defendants wrongfully prevented him 
from completing it. 

One of the defendants did not plead ; the 
other five pleaded that the six defendants and 
P. W. were, as the plaintiff well knew, the 
whole cf the shareholders in the mine ; 
* * * and that the agreement was signed 
and executed by the six defendants only, but 
that there was no note or memorandum signed 
by P. W. 

On a demurrer to the plea, it was objected 
that the declaration was bad, under the 
''Statute of Frauds," for not alleging that the 
agreement was signed by the defendants, or 
showing on the face of it who were the 
contracting parties. 

Held: (1) That if the objection were other- 
wise a good one, the defect was cured by the 
allegation in the plea. (2) That it must be 
inferred from the statements in the declaration 
that the six defendants ware the shareholders 
with whom the plaintiff entered into the 
written agreement. (3) That the plaintiff, 
having partly performed his contract, was 
entitled to recover damages for the loss he 
sustained by the defendants preventing him 
from completing his work and refusmg to 
perform their part of the contract, although 
another co-owner, who was interested, did not 
join ixL itb (4) That there were no circum- 
stances stated in the pleadings from which it 
could be iDferrea that it was the intention of 
the defendants that none of them should be 
bound unless all the shareholders signed the 
agreement. 

Stewart and Othbbs (App.), Smith 
(Resp.), 3 C.A., 92. 
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-ContrcLct — Statute of Frauds — 



Signing by Agent^Acceptance of Pro- 
posal — D^ect in Declaration — Aided by 
Pleading Over and Findings. 

Where an agreement was set out in the 
declaration as signed ** pro J. U., R. H." : 

He/d : That this was a sufficient signature to 
satisfy the ** Statute of Frauds." 

H. agreed to sell to G. sheep at a fixed price. 
There was no agreement to take the sheep, but 
in the plea the defendant said be was always 
ready, &c., to take. The jury found that the 
defendant entered into the contract and refused 
to perform the agreement. 

Held : That if the declaration was defective 
for not distinctly averring an acceptance by the 
plaintiff of the proposal, yet leoking at the 



Flecuhng, 

whole of the record, the defect was cured by the 
pleading over and the findings of the jury. 

Harding v. Galbraith (in error), 3 C.A., 
121 ; U.K., N.S., C.A., 20. 

28 Go-tenants in Common — Noj^ 

joinder of Partiea^Trespass — Bules 118, • 
119, 124. 

The declaration alleged that the plaintiff was 
seized of the land as tenant in common with 
other persons, who were not named, and that 
the defendant had committed trespass and 
removed timber. The plaintiff claimed damages, 
an account, and an injunction. 

The defendant demurred on the grounds, 

^ first, that the declaration did not allege what 

share the plaintiff had in the land ; and, 

secondly, that the plaintiff's co-tenants had not 

been joined. 

Held (by Richmond, J.) : As to the first 
ground, that the declaration was good in 
substance, failing only in particularity of 
averment ; as to the second, that the objection 
could not be taken by demurrer, but by notice 
under Rule 119. 

The objection for want of parties is not a 
ground of demurrer, either in actions for 
specific relief or in actions for money. 

On a summons in chambers to amend the 
declaration. 

Held (by Prendergast, C. J.) : That the 
declaration was irregular, and should be 
amended by stating the share or interest of the 
plaintiff, and that the co-tenants of the plaintiff 
should be joined as plaintiffia. 

The proper course of procedure to obtain the 
joinder of plaintiffs is by notice under Rule 118, 
specifying the names of the persons required to 
be joined, and not by summons. 

McDonald i;. Kino axd Another, 4 J.R., 
N.S., S.C, 99. 
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Irregularity — Several 

Defences, 

In an action to recover the amount claimed 
to be due on a building contract, the declaration 
contai'ied two counts : one setting out the 
contract, the other a common count for work 
and materials. The defendant pleaded a 
general denial, and farther said that by an 
agreement between them plaintiff became 
indebted to the defendant in certain penalties, 
and further said that a certain sum had been 
paid on account ; and further said that plaintiff 
had not {produced a certificate entitling him to 
the payments claimed. The plea did not 
allege that the agreement set up was the 
agreement declared upon ; or that the set-off 
in respect of the penalties was equal to or 
greater than the sum claimed by the plaintiff ; 
or that the causes of action in the two counts 
were identicaL Nor were the allegations in the 
two pleas pointed to either count. 
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Pleading. 

Held (on demarrer, Prendergast, C.J., 
disMoting) : That the pleading, whether 
regarded aa one plea or several, was bad. 

By Prendergast, C.J. : That the pleading 
oonstitnted one plea only, and inasmuch as it 
oontaiDed a general denial, it was not bad in 
anbstance. 

By Johnston and Gillies, JJ. : That the 
pleading conld not be regarded as one plea 
only, upon the cronnd that two contradictory 
statements would then be involved in it — one a 
denial of the facts alleged in the declaration, 
the other an admission of thosA facts. 

Decision of Richmond, J., overruled* 

Bruit (App.) v, Gkll (Resp.), 4 J.B., N.S., 
C.A., 28. 
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Action for Specific Rd^f^Reg, 

Oen, 300 -'Decree — Practice. 

Held (by Prendergast, C.J.) : In actions for 
specific relief under the Reg. Gen. 1856, where 
one of several co-defendants has failed to plead, 
the Court will not make a decree against him 
while issues of fact are pending on a defence 
set up by the co-defendants, if the establish- 
ment of such defence would enure to his benefit. 
But (by Richmond J.) the defendants who have 
pleaded cannot avail themselves of a defence 
which was only open to the other defendants. 

Where D. having sold land to B., who resold 
a part to M. , brought a suit against B. and M. 
to set aside the sale on the ground of fraud com- 
mitted by B., and M. did not plead, but B. 
pleaded that M.*8 purchase was bona fide for 
value without notice ; 

Held : That B. could not avail himself of such 
a defence, as it only affected M. 's rights ; and M. 
could not do so as he had not pleaded it. 

Daniell v. Griffiths, 1 L.R. C. A., 340. 



31- 



Uncertainty. 



A plea justifying a seizure for breach of the 
Customs Laws need not be so precise in terms 
as a conviction, and is not bad for uncertainty 
for alleging that prohibited goods were carried 
in *' vessels or pacKages." 

Stone (Agent for Ellis) v. Commissiokbr of 
Customs, 2 L.R., C.A., 90. 
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•Necessary Averments — Rule^ 



112, 136— Scienter. 

It is not necessary in a statement of claim to 
allege all the facts which, under the former 
procedure, were necessary to constitute a le^al 
cause of action ; thus in an action for injuries 
done by an animal, it is not necessary to aver 
the mischievous propensities of the animal, nor 
the defendant's knowledge of them. 

Dawson 17. Warren et uxor, 2 L.R., G.A. 
235. 
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•See Lakd Tbansver Act, 7. 



Fleading, 



See Partnership, 6. 

See Practice, 52, 56, 62. 
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See Statute of Frauds, 2. 



See Divorce. 
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PLEA OF INSANITY IN SUMMARY PRO- 
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PLEA IN BAR.— <See Carrier, 2. 
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POSTEA.— i^«J Practice, 8. 
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PEACTIOE.— JfwcoTM^Mct of Juror — New 
Trial— Ajffidamt of Facts. 

On moving for a rule nisi for a new trial upon 
the ground of the misconduct of a juror in open 
Court, 

Held : That an affidavit of the facts oonsti- 
tuting the misconduct should be produced. 

SiirrH V. Cleve, Mao. 33. 
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'Solicitor and Client — Costs. 



A solicitor, if a^^eved by a Judge's order 
directing him personally to pay the costs of an 
application, must move to have it dischai^ged, 
and the Court will not sanction an f indirect 
application through the client for that purpoee. 

HUDDLBSTONE V. MARSHALL, MaO. 38. 



'Amendment at Triai. 



The Court will not allow the contract sued 
upon to be amended at the trial, upon a sug- 
gestion that it does not truly represent the 
agreement of the parties. 

Trumblb v. Spoonbr, Mac. 62. 

4— Verdict qf Jury— Summing Up» 



It is improper for the jury to intimate that 
they have made up their minds before both 
sides have been heard, and the Judge had 
summed up. 

Daloety and Others v. Thomson, Mac 63. 



5 Amendment on Tried— New Plea. 

The Court refused to allow the defendant in 
an action for not accepting goods, to add at the 
trial a plea of fraud, with the view of showing 
the employment by the plaintiff of puffers at an 
auction sale. 

Lazarus v, Luhning, Mac 64. 
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Fractice, 

6 Warrant of Attorney — Applica- 
tion to Set AHile Judgment Founded upon 
Necessary Parties. 

Upon an application by D. and M., judgment 
creditors of the defendants, to set aside a 
judffment and execution qbtained by the Bank 
of New 2iealand against the defendants, upon 
the ground that a warrant of attorney upon 
which the judgment rested was a nullity, 

Held : That the Bank of New Zealand was a 
necessary party to the application, and should 
have been included in the rule to show cause. 

Bank of New Zealand v. Cooper and 
Anoi^br ; ex parte Driver and 
Maclean, Mac. 102, 112. 



-Amendment of Pleadings after 



Verdict, 

In an action for money the defendant pleaded 
that before breach the plaintiff exonerated and 
discharged the defendant from the performance, 
&c. The plea was not traversed, but an issue 
was stated upon it, which the jury at the trial 
found against the defendant. After verdict, 
the Court allowed the plaintiff to amend by 
traversing the plea, npon payment of costs, and 
the verdict to stand. 
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GoLDiB V. MuMFORD, Mac. 153. 



-AdmiUed Set-off — Remittitur 



damna—Postea. 

A plaintiff by his replication confessed a set- 
off pleaded by the defendant, but the jury at 
the trial returned a verdict for the sum 
originally claimed in the declaration, and the 
plaintiff then signed judgment for the amount 
of the verdict, 

Held : That the judgment was erroneous, and 
that the plaintiff should have entered a 
remittitur damna for the amount confessed by 
the replication. No postea is necessary in New 
Zealand. 

Commercial Bank v. Hutchison, Mac. 261. 

g Dismis^hig Appeal for Want of 

Prosecution — Jurisdiction — Covrt of 
Appeal, 

Where leave to move to enter a nonsuit at 
the trial is reserved, and a rule nm is after- 
wards obtained and discharged, and notice of 
appeal siven but no case on appeal stated, as 
required by the 2$th Section of '* The Court 
of Appeal Act, 1862," the Court of Appeal 
has no jurisdiction to entertain an applica- 
tion to dismiss the appeal for want of prose- 
cution. 

Slate v, Mobbis, Mac. 291. 
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'Dismissal of Action — Want of 



Prosecution — Form of Rule — Notice, 

In order to dismiss an action for want of 
prosecution a rule nisi to show cause is not 
necessary. The rule to dismiss an action may 



FracHce. 

be in the first instance, or one which shall become 
absolute in the event of the plaintiff not pro- 
ceeding within a time to be limited for the 
purpose. Such rule must, however, be moved 
upon three days' notice, under Rule 490. 

Bank or New South Wales v, Danset, Mac. 
400. 
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•Dismissal of Action — WaiU of 



Prosecution— Costs. 

Where an application is made on notice to 
dismiss an action for want of prosecution, and 
no sufficient srounds of opposition are shown, 
the Court will give the defendant the costs of 
the application to dismiss in any event — i.e., 
whether the action be further prosecuted or not. 

Caroill V, Julius and another, Mac. 424. 
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•Demurrer — Multifariousness 



Costs qf Demurrer — J(nnder in Demurrer, 

Misjoinder of separate causes of action against 
different defendants is no ground of demurrer 
in New Zealand ; the objection being one to be 
taken in Chambers, under Rule 116. Payment 
of costs of Demurrer not directed as a condition 
on leave to plead being granted, the declaration 
being most informal and provocative of demurrer 
Where a defendant demurs to the plaintiff's 
pleadings, and the plaintiff does not join in 
demurrer, the defendant may, under Rule 211, 
set down the demurrer for argument. 

Russell v, Davie and Others, Mac. 516. 
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'Error — Amendment of Record, 



After error brought on a judgment of the 
Supreme Court, and the judgment of the Court 
of Error has been entered of record, the Court 
below has no power to interfere to amend the 
record; but 

Semble : That the record may be amended at 
any time before the judgment of the Court of 
Error is entered of record. 



Latham v, Macandrew, IJ.R., 130. 
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-Amending rule nisi — Affidavits 



— Judge's Recollection, 

The Court has power to amend its own rule, 
but will not in general exercise this p|Ower ; 
where, however, the rule is to be argued in the 
Court of Appeal, it will be more ready to do so. 

Though affidavits cannot be used to show that 
a Judge's notes are erroneous, they may be 
called in aid to supply an omission in them. 

Where a Judge has omitted to make a note of 
*' leave reserved," he may call in aid his recol- 
lection to supply the omission. 

White and Another v, McKellar and 
Others, 1 J.R., 156. 
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Verdict for Defendant on Prin- 



cipal Issues, 
The jury found substantially for the defen- 
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DIGEST OF CASES 



Practice, 



dant, but for the pluntiif on the inBuffioiency 
of certain notices to repair. No mle to disturb 
the verdict was moved for. Upon motion for 
rule nisi to enter judgment for defendant on all 
the issues : 

held : That the issues of fact being proved, 
the defendant was not entitled to a rule, the 
verdict beiug substantially for him ; though he 
might have been entitled to a rule for a non- 
suit, had the verdict on the merits been against 
him. 

Macccdib V, KlBBY, 2 J.R., 16. 
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Libel — Affirmative Pleading — 

Bifjht to Beyin~Bey, Oen., 147. 

In an action brouffht by A. against B. for libel, 
R pleaded an apology under the Statute, and 
paid £10 as amenaa into Court A. replied de 
injnrid : 

Held : That under Reg. Gen. 147, the defen- 
dant was entitled to begin, notwithstanding the 
plaintiff had to prove further damages. Mercer 
v. Whall (5 Q.B., 447), distinguished. 



Practice* 



Dawson v. Mackat, 2 J.R., 79. 
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Variance — A mendment — Special 

FindtTiy by Jury—Bules 153 and 504, Reg. 
Oen, 1856. 

The plaintiff below brought an nctioa against 
the defendant below for £265 for work and 
labor ; and the defendant pleaded that the 
plaintiff's claim was satisfied by J.D.T. paying 
to the plaintiff, at the defendant's request, on 
the 24th June, 1865, £1300, under an agreement 
dated 25th May, 1865, between the plamtiff and 
J.D.T. 

At the trial it was proved that of the sum 
of £1300 paid to the plaintiff on the 24th June, 
£800 was paid by the defendant to the plaintiff 
in satisfaction of all demands, and £500 by J. 
D.T. to the plaintiff under the agreement. The 
defendant's counsel formally asked for leave to 
amend the plea by striking oat the words 
"under an agreement, &c. ;" but the Judge, 
with the counsel's assent, instead of granting 
the amendment, acting under Rule 153 (Reg. 
(«en., 1856) directed the jury to find the facts 
beariug on the proposed amendment The jury 
found that the sum of £800 was paid by the 
defendant to the plaintiff In full satisfaction and 
discbarge of all demands of the plaintiff. A 
rule was made absolute by the Court below for 
entering up judgment for the defendant notwith- 
standing a finding for the plaintiff on the issues. 

On appeal, the judgment of the Court below 
was affirmed. 

Qiicere : Whether the Court in such a case has 
not power to go beyond the record, and look at 
the evidence. 

Catok (App.) ; Pearon (Resp.) ; 1 C.A., 
103. 

Note. — See Supreme Court Rules, 1882. 
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•Setting Doum Appeal — Xexl 



PratticahU Sittings. 

Semble : An appeal ouffht to be set down at 
the next practicable sittings of the Coort of 
Appeal 

Ex parte orders for leave to appeal are im- 
proper, as then the appeal bond and terms of 
appeal are not settled. 

In re Herbkbt v. Thomson, 1 J.R., N.S., 
C.A., 11. 
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Delay in Service of Rtde — Aban- 
donment — Rule Absolute Wrongly Drawn 
Up. 

Dela^ in the service of a mle absolute for a 
new trial for six weeks is not an abandonment 
of it. A rule may be drawn up and served at 
any time, provided the delay does not prejudice 
the opposite party. 

When a rule has been incorrectly drawn up 
it may be amended by the Court, or a fresh 
rule may be granted upon the same materials. 

SOOTT V. BrODRICK and ANOTHXBy I J.R., 

N.S., S.C, 114. 
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'General Judgment Bad — Tuh) 



Counts — One Abaiuloned. 

In an action for injury done to the plaintiff 
by the defendant's negligence in causing and 
continuing an obstruction to a footpath, there 
were two counts in the declaration. There was 
a general finding of damages, and the judgment 
entered up was general On error bronglit by 
the defendant, one of his counts was abandoned 
by the plaintiff. 

Held : That the general judgment ooold not 
be supported in error. 

Macavdrbw (Supt) V. Latham, 1 C.A., 113. 



21 Trial for Felony-^Ittness oj 

Witness — Discharging Jury — Trial cU 
Same Sittings by another Jury. 

At a trial for forgery a material witness, 
while under examination,* had an apoplectic fit^ 
and a medical practitioner gave evidence that 
it would be dangerous to his health to continue 
the examination the same day or next day, 
whereupon the Judge discharged the jury. At 
a later day in the same sittings, the witness 
having recovered, the prisoner was again 
arraigned on the same indictment, pleaded 
*' not guilty," and was convicted and sentenced. 

Held (on the authority of Winsor v. the Queen, 
L.R., 1 Q.B. 289 and 390, and Regina v. 
Charksworth, 31 L.J.M.C., 24) : That there was 
a sufficient necessity to justify the Judge in the 
exorcise of his discretion to aischarge the jury, 
and that the second trial and the conviction were 
regular, even if the Judge had erroneously 
exercised his discretion, as a plea of autr^ois 
convict or autrrfbis cu^quii could not have been 
supported. 

Kjsoina v. Hbnnbssbt, 2 C. A., 243. 
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Indidm&iU for Manslaughter — 

Plea ** autre vois convict " — GonvicHon/or 
Malicious Woundifig, 

Where » priBoner waa indicted for man- 
slaughter, and it appeared that before the death 
she had been convicted of malicious wounding 
in respect of the same act which afterwards 
resulted in the death, ^| was 

Held: That a plea of ** autrefois convict*' 
could not be supported. Distinguishing Regina 
V. Walker (2 Moo. and Rob. 446) ; and Regina 
V. Elnngton (1 B. and S. 688). 

Regina v, Maet Akke Woodman, 2 C.A., 
255. 
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'Issv/es — Fi7idi7ig — Arrest of 



Judgment — Slamler — Innuendoes, 

A defect in issues is not ground for arrest of 
jud>(ment. In an action for slander where the 
words were not actionable in themselves, and 
the innuendoes stated in the declaration were 
not specifically referred to in the issues, 
evidence was given at the trial that, the words 
were used in the sense imputed to them by the 
innuendoes, and the Judge told the jury ** that 
the action could not be sustained unless it was 
proved that they had been used in that sense ;" 
and the jury found that the defendant spoke 
the words, and gave the plaintiff damages. 

Held : That it must be taken for granted that 
the jury found that the words were spoken in a 
defamatory sense ; and that it was therefore i no 
ground for arrest of judgment, that the issues 
were defective for not distinctly raising 
questions as to the truth of the innuendoes. 

RoBEBTS (App.)> Dbubt (Bosp.), 2 C.A., 
258. 
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Indictment — " Vexatious Indict' 

ments Act, 1870" — De:murrer in Criminal 
Cases- Error, 

A prisoner was committed for trial for the 
commission of the offence of sodomy. An 
indictment waa found against him for an assault 
with intent to commit the offence. It was 

5 resented without the consent in writing of a 
udge or of the Attorney-General. It was 
contended that the indictment was one for an 
indecent assault within the meaning of ** The 
Yezatioub Indictments Act, 1870," Section 2, 
and that it ought to have been quashed before 
plea pleaded. 

Hdd: That the indictment did not come 
^thin <* The Vexatious Indictments Act) 1870," 
Section 2. 

Beoika V, Gk)UDGE, 2 G. A., 375. 
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Judgment by Dffault — Entry 

and Signature— Irregularity, NuUity — 
Reg. Gen, 1863, R. S—Reg, Gen., 1856, 
R.r. 182 and 307. 

Where a Registrar under Res. Gen., 1863, B. 
3, granted leave to enter up judgment in default 
of a plea ; entered as of record and signed in his 



Practice, 

minute book an entry of the order ; and after- 
wards on a prcecipe from the plaintiff, made an 
entiy in the same page of the book without 
signing it : it was 

Held : That as the action could be sufficiently 
identified by the book, the entry, though 
irregular, was not a nullity, and a perfect record 
might be drawn up from it. 

SeTnble : That the proper form of judgment 
by default is one signed oy the Registrar like 
that in schedule No. (4) to the Reg. Gen. of 
1856, mutatis mutandis, 

James (App.), Vincent (Resp.), 2 O.A., 451, 
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Affirmative Plea — Right to. 



Where an affirmative plea is pleaded, the 
defendant has the right to begin, but where a 
plea not purely in avoidance has been pleaded 
the plaintiff must begin. 

Bird v. The National Bank of New Zea- 
land, 2 J.R., N,S., S.O., 42. 



27- 



■Dismisscd of Action for uxint of 



<< 



Prosecution, 

Where an action has been brought under the 
Summary Procedure on Bills of Exchange 
Act " against several persons as joint makers of 
a promissory noto, and judgment has been 
signed by default against someof the defendants, 
and execution satisfied, while others have 
obtained leave to appear and plead, the latter 
are entitled to have the action dismissed for 
want of prosecution as against them. 

Capstick and Others v. Murphy and 
Others, 2 J.B., N.S., S.G., 43. 
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'^^Attesting Witness — Proof of 

Handwriting, 

Where an attesting witness to a deed of 
conveyance resides more than 200 miles away 
from the place of trial, it is not necessary that 
he shoald be called, but his handwriting may 
be proved in the ordinary way. 

Whttb v. Holder, 2 J.R., N.S., S.C, 53. 
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-Inco7ws(eni Finding — Mixed 



Questions of Law and Fact. 

Where defendants succeed on a plea which 
goes to the whole cause of action, they are 
entitled to have the general verdict entered for 
them, notwithstanding! an inconsistont finding 
by the jury on the issue, and an award oc 
damages to the plaintiff 

Where the finding of a jurv on an issue 
containing a mixed question of law and fact is 
clearly based on a mistake in law, and the facts 
are sufficiently brought out by the other 
findings, the dourt will disregard the former 
finding. 

Flbxman V, Standard Insurance CJompany, 
2J.R., N.S., S.C, 54. 
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Prtictice, 

30 Prisoner's Mmey^ Order far 

Payment, 

Where money bM been taken by the police 
from a prisoner committed for trial at the 
criminid sittincn of the Sapreme Court, and 
remains in the hands of the gaol authorities, an 
order will be made by a Judge in Chambers, 
npon satisfactory affidavits, for payment of s 
specified amount to the prisoner s solicitor to 
provide means for his defence. 

In rt Wtlib (a prisoner), 3 J.R., N.S., S.C., 
11. 
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Non-joinder qf Plaintiff— RvUs 



118 and 124— Amendment— Demurrer, 

The non-joinder of a necessary partv as 
plaintiff, appearing on the face of the declara- 
tion, is a ground of demurrer, and cannot be 
amended as a variance under rule 118. Nor 
can the objection be taken by notice under rule 
124, notice under that rule not being intended 
to supersede demurrer, but as a substitute for 
a plea in abatement. 

HiNARS ToMOAVA V. Obhond, 3 J.R., N.S., 
S.C., 86. 
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'Notice of Motion— Non-appear- 



ance— Costs, 

Where a notice of motion has been entered 
on the'notice paper, and there is no appearance 
in support of the motion at the time it is called 
on, it will be struck out with costs. 

GiLLON V. MacDona.ld and Othkbs, 3 J.R., 
N.S., 8.C., 137. 
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Administration — Rescinding 

Order, 

Semble: The proper mode of procedure in 
order to set aside a Judge's order granting 
letters of administration, is oy petition or suit 
for specific relief, and not by rule nisi, 

' Galloway v, Galloway, 3 J.R., N.S., C.A., 
29. 



34- 



Stay of Proceeditigs — • Case 

Removed by Consent — Jurisdiction — 
" Court of Apjjeal Act, 1862." S.s. 19, 21. 

In a case removed by consent from the 
Supreme Court into the Court of Appeal, under 
section 19 of "The Court of Appeal Act, 1862," 
an application for stay of proceedings pending 
an appeal to the Privy Council should be made 
to^tho Supreme Court The Court of Appeal 
has no jurisdiction in the matter after the issue 
of its certificate. 

SembU: Where a provisional injunction has 
been granted by the Court below, the proper 
course for an appellant to adopt is to obtain 
from the Court of Appeal^ as a term of its adju- 
dication, a proviso Keeping the injunction on 
foot pending the appeal. 

SniiCE V, Pkassok, 3 J.R., N.S., C.A., 59. 
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35 



Appeal. 



Taxation qf Costs — Court of 



It is the duty of the Registrar of the Court of 
Appeal to tax the costs of an appeal from the 
Supreme Court to the Court of Appeal, in the 
absence of an order that they should be taxed 
by the Registrar of the Court below. 

In re Gallowa\ (App.)» Galloway (Resp.), 
3 J.R., N.S., C. A., 69. 
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Irregularity — Rule Nisi — 



Grounds Not Stated— Rule 3 (1873). 

A rule nisi will not be discharged for 
irregularity because it does not contain an 
express statement of the grounds on which it 
was moved, if the grounds of the application 
sufficiently appear from the rule and the 
affidavits on which the rule was moved. 

Ex parte Pratt ; re Thb Sim Newspaper 
Co., 3J.R,N.S., S.C.,9a 



37 Verdict — Recomm£ndation to 

Mercy — Special Grounds — Forgery — 
Intent to Defraud, 

Semble : The terms in which a jury recom- 
mend a prisoner, whom they have found guilty, 
to mercy, are not to be taken as part of the 
verdict. 

Where the jury found the prisoner guilty, 
but recommended him to mercy, on various 
grounds; the first being that there was no 
intent to defraud, as the prisoner believed he 
would receive money from time to time to meet 
the bill he had been charged with forging : 

Held : That the recommendation to mercy did 
not qualify the verdict, and that the conviction 
was good. 

Reoiva 17. W. L. Warne, 3 C.A., 1. 
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Demurrer — Several Pleas — 

Judgments Several — Cert\ficale, 

Demurrers to three pleas were removed from 
the Sapreme Court to the Court of AppeaL 
The demurrer to the first plea was abandoned 
at the hearing. The second plea was held 
good, and leave to reply was granted. The 
third pUa was held bad. The certificate of the 
Court of Appeal to the Supreme Court men- 
tioned only the adjudication overruling the 
demurrer to the second plea. A rule was after- 
wards obtained and made absolute for amend- 
ing the certiticate, by inserting a statement that 
the demurrer to the third plea was allowed. 

Brooden and Others v. The Quesk, 3 
C.A., 302; 1 J.R., N.S., C.A., 69. 
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— * Nonsuit, setting aside — Reg. 

Gen,, 1856, R, 168. 

Although under rule 158, Reg. Gen., 1856, a 
plaintiff who is nonsuited has a right to go to 
trial again upon the same issues upon payment 
of costs, he is not theceby precluded from 
appealing against a judgment discharging a rale 
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nisi for setting aside the nonsuit, and for a new 
triaL 

Williamson (App.)» Pearcb (Resp.)* 3 G.A., 
142 ; 1 J.R., N.8„ C.A., 15 ; 2 J.R. 166. 
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-Initiation of Motion for New 



Tried. 

Hdd : That although a Judge ought not to 
grant a motion to extend the time mentioned in 
Reg. Gen., 1873, R. 2 (2), for moving for a new 
trial, &c. ; yet when an application was made 
on the subject in time, and the Judge treated it 
as the initiation of a motion, the hearing of 
which he postponed, the motion might be heard 
t^ter the expiration of the time (See Reg., Gen,, 
1877, R. 6). . 

Webb v. National Bank of New Zealand, 
3 C.A., 334; 2 J.R., N.S., O.A., 1. 



41 Leave to Withdraw Pleas and 

Pay into Court, after Rule Absolute for 
New Trial— Rule 289— rcrww of Order-- 
Costs of First Trial — Reserving Question 
of Costs— Order " by conseiU " — ** Resi- 
dent Magistrates Act, 1867," S. 28— 
Delay in Service of Order, 

A Judge at chambers may make an order, on 
terms, at any stage of the proceedings in an 
action— «ven after a rule absolute for a new 
trial has been granted — allowing the defendant 
to withdraw his pleas, pay money into Court, 
add to plead such payment. 

The terms of such an order include payment 
of the custs of the application and of the 
amendment. Payment of these costs may be 
either made a condition precedent to the 
withdrawal of the pleas, or — to avoid the 
expense of an interlocutory taxation — the costs 
may be made payable to the plaintiff in any 
event, but to stand over till the conclusion of 
the trial. 

The costs of the first trial, and of the rule for 
a new trial, can not be imposed on the party 
amending ; the reason being that where the 
first trial has been abortive, neither party being 
in fault, the costs should not be imposed on 
either. 

The defendants having obtained a rule 
absolute for a new trial with costs, on the 
ground that the damaces awarded under the 
second count of the declaration were excessive, 
applied for an order allowing them to withdraw 
their pleas and to pay a nominal sum into 
Court. The order directed that the question of 
the costs of the first trial of the issues raised 
on the second count, and of the rule for a new 
trial, as affected by the application, should be 
reserved for the consideration of the Court, the 
defendants undertaking not to proceed with the 
taxation of the costs of the rule. 

Held (on rule to rescind) : That the order 
-wa^ rightly made. 

Where an order purports to be made by 
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consent, and it is alleged that no consent was 

fiven, the matter should be brought before the 
udse who made the order, in chambers, and 
not Def ore the Court. 

The provisions in " The Resident Magistrates 
Act, 1867," Section 28, depriving the plaintiff 
of costs, in cases within the jurisdiction of the 
Maijzstrate's Court, when he recovers no more in 
the Supreme Court than he might have recovered 
in the other, applies only to cases in which 
there has been a recovery after trial. 

Where money is paid into Court, and is 
taken out by the plaintiff, he lb entitled to the 
costs of the cause up to the time of payment 
into Court. 

Delay in the service of an order is not waiver 
or abandonment ; but if the order is not served 
when the opposite party has taken the step 
which it was mtendeid to prevent, when a time 
is limited for taking it, the step will remain 

good notwithstanding the order. When no time 
I limited, service of the order, however long 
the delay, will invalidate any step taken pubse- 
qaently by the opposite party, if the order 
would have had that effect when promptly 
served. 

Peters v, Joseph and Others, 4 J.R, N.S., 
S.C| 4. 

42 Plea Delivered After Time 

Limited in Writ — Reg. Gen., 26 — Settiiuj 
Aside Negative Flea Pleaded Solely J or 
Vexadon and Delay, Rule 7 Reg, Gen,, 
1859. 

A plea delivered with an appearance without 
leave may be set aside as irregular, and judg- 
ment entered in default of plea. A general 
denial pleaded to an action for possession of 
land by lessor against lessee for breaches of 
covenant to pay rent, and not to assign without 
leave, may be struck out as pleaded solely for 
vexation and delay on uncontradicted affidavits 
showing breaches of the covenant in question. 

SiDEY V. Ferrie, 1 O.B., and F., S.C., 47. 
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Leave to Appeal to Privy 

Council^Costs qf Abandoned Order. 

An order was granted to the respondents, 
granting them leave to appeal from the Court of 
Appeal to the Privy Council. The respondent 
did not prosecute the appeal. 

Held, on motion : That the appellant was 
entitled to an oi der diechargins tne previous 
order, and to his costs of the nrst order and 
incurred in consequence thereof, and of this 
motion. 

Cleave v. King, 1 O.B. and F., C.A., 61. 

44 Cost qf Accused Persons — 

•* Vexatious Indictments Act, 1870," S. 5 
— * * Court before which IndictmejU Tried, " 

An application for costs of an accused person 
after acquittal under Section 5 of "The 
Vexatious Indictments Act, 1870," must be 
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made to the Judge of the Circnit Court, and not 
the Supreme Court aitting in Banco. 

RioiNA V. Ai>AMs, 1 O.B. and P., S.C., 143. 
45 Trkd. 



In an action for assault, upon one of the 
jurors enquiring of the Judge what amount 
would carry costs, the Judge declined to answer 
the question. 

Chalmebs r. RoBBRTs, Mac. 149. 



^ 



AjypeaJi. 



^urUdictian of the Court oj 



When a case is b^ consent of parties removed 
from the Supreme Court to the Court of Appeal, 
and there adjudicated upon, the latter Court 
does not become seized of it so as to have 
jurisdiction to grant an appeal to the Pnvy 
Council. The proper course for the party 
desiring to appeal is to apply to the Supreme 
Coart. The Eoglish Order-in-Counoil of 1871 
on the subject of Appeals from the Kew Zealand 
Court of Appeal, does not nullifv the Order of 
May, 1860, by which the right of direct appeal 
from the Supreme Court of the Colooy is 
granted. 

FBAifCK V. Stead, 1 L.R., S.C, 112. 
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'Prohibition — Interpleader Sum- 



mons, 

The omission to serve an interpleader sum- 
mons upon the person claiming goods seized is 
an irregularity which is cured by his appear- 
ance. Prohibition will not go where the juris- 
diction of an inferior Court has been acquiesced 
in, unless ex delicto juatitice. Where there is 
absolute want of jurisdiction, prohibition will 
be granted if anything remams to be done , 
which can be prohibited, even after judgment | 
and notwiths tandipg acquiescepoe in the pro- I 
ceedingB of the inferior Court. In interpleader 
summons issued under Section 72 of the ** Resi- 
dent Magistrates Court Act^ 1867," can be 
heard before a Resident Magistrate though 
issued by a Justice of the Peace ; but if heard 
by a Justice it can only be before the Justice 
who issued it. The practice in Christchurch is 
not to permit a reply on the argument of a 
Judge's summons. 



Maslin v. Ca8ET, 1 L.R., S.C., 138. 
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Certificate Jot Costa — Trial in 



Supreme Court— Foreign Corporation. 

Where an action of trespass to land is brought 
in the Supreme Court against a Foreign Oor- 
poration, if no bona fide question of the title 
can be raised, and if the defendant Corporation 
carries on business in the Colony, the Judge 
will not certify for costs if the action was one 
which an inferior Court could bave entertained. 
A dispute as to who is in the actual possession 
of land is not a question of title ousting the 
urisdiction of the District Court. If a Cor- 
poration carries on business in the Colony it 
may be said to be resident in tiie Colony. 
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Newby v. Ion Oppen, 41 L.J., Q.R, 148 fol- 
lowed. 

McCaul v. New Zealand Loak and Mercan- 
tile Agency Company, (Limited) 1 
Ij.i»., 0.O., 297. 

48a Praeiice — " Mortgage — Law 

Amendment Act, 1882 *' — Construction of 
Statutes. 

Section 6 of the " Law Amendment Act, 
1882," which enables a mortgagor to sue in 
ejectment introduces a rule of procedure only, 
and consequently applies to actions commenced 
before it came into force. 

Paxton and Others v. Butler, 1 L.B., 
S.C., 344. 



49 



■Aider hy Verdict—Costs. 



Semble : Where the issues simply echo the 
languai^e of the pleadings and carry the matter 
no further, there is no aider by verdict Costa 
refused to plaintiff successful on motion for 
judgment non obstante veredicto. 

National Bank of New Zealand v. Ward 
1 L.R., C.A., 61. 
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Entering Verdict non obstante^ 

CitMC removed into Cdurt of Apjieal— 
Appeal to Privy Council from Supi'eim 
Court — Orders in Council of 1860 ai\d 
1871. 

Where, on giving a verdict for the defendant, 
the Jury has, oy direction of the Judge, fouifd 
the separate value of certain soods, and the 
Court, on motion for a new trial, holds that the 
property in those goods remained in the plain- 
tiff, it will order a verdict to be entered for the 
amount found by the Jury. The Order iu 
Council of 1871 reculating appeals from the 
Court of Appeal to tne Privy Council was not, 
nor was it mteoded to be, a revocation of the 
Order in Council of 1860, and the latter applies 
to the Supreme Court as at present constituted. 

ETtTRREY V. Bank of New South Wales, 1 
L.R., C.A., 115. 



5J Verdict — Misdirection — New 

Trial —Judge satisfied with Verdict— Reg. 
Gen. Wy—New Trial of Issues Excepted 
from Registrar's Report— Appeal against 
Part of Judgment — Jurisdiction oj Judge 
out of District — Motion before Wrong 
Judge — Mistake— Third Trial-Negli- 
gence of Partner — Costs. 

It is not necessary in order to take advantage 
of a Judge's misdirection for counsel to point out 
at the trial in what way the direction is not 
sufficient It is not an invariable rule not to 
grant a new trial when the Judge who presided 
at the trial has expressed himself satisfied with 
the verdict. A new trial may be had of issues 
raised on the corrections of the Reffistrar's 
Certificate under Rule 260. An appeal lies on 
the refusal of a Judge to grant a new trial of 
certain issues when by the same judgment he 
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has granted a new trial of other issaeB for which 
a rule has been drawn up and served. A motion 
for a new trial moved before and adjoorned by 
a Judge, to whom the district to which the 
cause belongs has not been assigned and out of 
that district, will not be refused on the ground 
that the motion was made before the wrong 
Judge, if he entertained the application, and the 
attention of the person movmg was not called 
to the mistake. The Court will not allow a 
party to suffer from an application made to a 
Judge not havine jurisdiction, where the fault 
is not attributable to the parties' solicitor. 
Where a party has obtained an extension of 
time to move for a new trial upon terms, he 
may abandon it, and move for a rule nisi for a 
new trial afresh within the time allowed. No 
grounds of misdirection will be entertained in 
the Court of Appeal which were not taken in 
the Court below. Where there is a probability 
of a jury having been misled by a direction, a 
new trial will be granted. After a new trial 
has been granted a Judge can order the trial to 
be at a different place from where the Isst trial 
was held. Such an order is not a change of 
venue, but merely fixing a place of trial, very 
strong and clear grounds must be shown for 
grantmg a third &ial where the two previous 
trials have been held with practically the same 
results. A third trial will not be granted on 
the ffround that the last verdict was against the 
A^v a weight of evidence, unless the preponderance is 
^''^ §3 clear and overwhelming. If one partner claims 
^ Q ^ to charge another for Tosses occasioned by his 
^ ^ ' egresious negligence, he must submit issues 
specially to meet it, and it is too late to raise 
the question on motion for new triaL The 
principle on which the Court will order a party 
to pay a sum into Court is either when it is 
admitted to be due, or when there has been an 
adjudication by the Court that it is due, and 
in any case only when the Court is satisfied 
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^ <?i^ that tlie sum to £e paid in will probably be the 

^ ^ > sum which will finally be found due after 

' ^- o making all deductions. The costs of an appli 
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11 cation for an order for the opposite party to pay 
^ § money into court should be costs in the cause. 
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Connor p. McKay, 1 L.B., C.A., 169. 
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Practice — Pleading — General 

Denial — Eixuiveness — Power to A Uow 
Amemiment^Rulea 265, 266. 

Where a statement of defence in the form of 
a general denial has been held bad for evasive- 
o neas, the Court may under Rules 265, 266, grant 
^ leave to amend. 

Whitney and Anothsr v. Gillian, 3 L.R., 
S.C., 19. 
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Verdict — Mistake oj Jurors, 



When the verdict of the jury is announced 
by the Foreman, the others jurors not objecting, 
a new trial will not be gmnted on the oath of 
any of the jurors that the verdict was not 
unanimous, even if the jury were under the 



Practice, 

mistaken Impression at the time that unanimity 
was unnecessary. Baphael v. Bank of Engiand 
(17 C.K, 161, 25 L. J., C.P. 33) followed. 

Lewis v. The SotTTHLAim Times Co., Lii>., 
AND GlLMOUB, 2 L.R., S.C, 88. 
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-Supreme Court Bules, 1882, 250 



Bight to Jury, 

When in an action damages are claimed, but 
no specific amount is mentioned, the defendant 
has a right, under Rule 250, to have the case 
tried by a jury of twelve. 

Wise, Caffin and Co. v, Wright, 2 L.R.> 
S.O., 172. 
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Death of Person obtaimng Rule 

— Order for Continuance, of Proceedings, 

Where a rule nisi for a review of taxation has 
been made, and the person obtaining it dies 
before cause is shown, the Court has jurisdic- 
tion ^ve months afterwards to make an order 
enabling the representatives of the deceased to 
continue the proceedings, although the rn 
nisi has not been enlarged. 



Ex parte Hodoe ; in re Hodoe and Gibson, 2 
L.R., S.C, 206. 
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•Payment qf Money into Court, 



The defendant having paid money in Court, 
and the plaintiff havmg taken it out, tiie 
defendant amended his defence by omitting the 
allegation of payment into Court. 

Held: (1) That the money having been paid 
out of Court before the amended statement of 
defence was filed, the Registrar could not be 
treated as having paid it out in his own wrong. 
(2) That the onus of proof that the money was 
still in Court lay on the defendant. 

Quctre: Whether the defendant could have 
had the money paid back to him, on amendins 
his defence, if the plaintiff had not taken it 
out. 

Sperby v. Dransfield and Others, 2 L.R. 
S.C., 219. 
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Bules 280, 281, 282— ilfoiion to 

set aside Verdict — Judgment not pro- 
nouneed. 

Rules 280 and 281 are imperative. Rule 281 
precludes a motion to set aside a verdict unless 
leave has been reserved at the trial. In an 
action for damages where the jury find a 
verdict for the defendant, judgment is for the 
defendant, even although the Judge who 
presides at the trial does not formally pronounce 
judgment. 

Adams v, Davies, 2 L.R., S.C., 328. 

58- 



Confession of Judgment hy 

Married Woman — Qvardian ad litem. 

Where an action is commenced against a 
husband and wife, and no guardian ad litem 
appointed, and the wife confesses judgment on 
summons, tbi9 confession of judgment will be 



«5 



160 



DIGEST OF CASES 



to 

CO 



■'J 4 

O « 
-I • 



g 






r »• 



.1 



« S s 



,T 



57 



i^U> 



Practice. 

set aside, as also a charging order registered 
against the wife's property, obtained after 
judgment had been entered up. 

Calvbrt v. Johnson and Wipe, 2 L.R., 
S.C., 330. 
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" Supreme Court Act, 1882."— 

Trial be/ore Judge — Verdict against the 
WeiglU of Evidence— New Trial, 

The Supreme Court in Banco can grant a new 
trial on the ground that the verdict is against 
the weight of evidence, where the trial was 
before a Judge sitting without a jury. 

TUTANIHONIHO AND OtHEBS V, WaRD, 2 

L.R., S.C., 374. 

60 ''Supreme Cowt Act, 1882," 

Section 25 — BeUet for Breach of 
Covenant, 

The Court will not grant relief under the 
25th section of the ** Supreme Court Act, 
1882," where the party asking for it hajs set 
up a defence, and sworn in support of it to 
facts which have been contradicted and disbe- 
lieved by the jury, 

l^iTH V, Dawson and Others, 2 L.R., 
S.C., 411. _ 
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Reg, Gen, 1856 and lS77—New 



Trial — Extending Time to Move — Notice- 
Ex parte Order, 

An application under the Heff. Oen. of 1856 
and 1877 by the defendant in an action for an 
order extending the time to move for a new 
trial must be made on notice, and a rule nisi 
founded on an order extending the time to 
move obtained ex parte will be set aside. 

RooNEY V. Union Fire and Marine 
Insurance Company of N.Z., 2 L.R., 
C.A., 31. 
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Pleading — Distinct Defences — 

Payment into Court — Supreme Court 
Rules, Part III., Rules 212 to 215, and 
RiUe22l — Master and Servant — Wrongful 
Dismissal — Notice-^DaTnages — Evidence 
in Mitigation, 

Payment into Court is not a defence, but a 
mode of disposing of an action. A defendant 
s not entitled to pay money into Court and at 
the same time file a defence. Where a servant 
is entitled to three months' notice of dismissal, 
the measure of damages for wrongful dismissal 
is three months' salary. Evidence of what 
would amount to a justification for dismissal 
cannot be given in mitigation of damages. 

Maoduoall V, Grab Meat Prbsbbving 
Company, 3 L.R., S.C., 132. 



-See Corporation, 4. 
'See Registration, 2. 
See Bills of Exohanob, 8. 
'See Label, 10. 
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■See Nbglioence of Fellow 



Servant. 

See Deceit, 2. 

— See Cbiminal Law, 13. 



■See Wbonoful Dismissal, 2. 
'See Appeal, 1, 2, 4, 5. 



See Appeal from Resident Magis- 
trate, 6, 7, 31, 32, 35. 

See New Trial, 6. 

See Award. 

See Bankbuptcy, 42, 47. 



-See Patent. 

'See Costs, 11, 21, 22. 

-See Devastavit. 



PBE80BIBED CONDITIONS.— S« Gold 
Fields, 9. 

PBESORIPTION.— iSce Limitation, 2. 

PRESUMPTION, —'S^ee Official Acrrs. 

PREVIOUS CONVICTION.- See Labceny, 
1. 

PRIHCIPAL AND AGENT. — Exceeding 
Authority — Setting Aside Judgment — 
Locus standi of Third Party, 

If an agent, acting under warrant of attorney, 
exceeds his authority in confessing judgment 
on behalf of an absent principal, the Court will 
not upon that ground, and in the absence of 
fraud or illegality, consider objections to the 
validity of the warrant of attorney raised by a 
third party. Such third party has no locus 
standi to institute such an enquiry. 

Bank of new Zealand v, Coopeb and 
Anothrb, ex parte Dbtveb and 
MoLean, Mao. 114. 



2 Personal Lia- 
bility of Agent— Purchase Money — ZAa- 
hUity of Agent Jor Misrepresentation — 
Averments in Action for Deceit. 

Agents acting for a disclosed principal in the 
sale of real estate, and to whom the purchase 
money is paid, as agents for the vendor, are 
not bound in law to retain the purchase money 
as between vendor and purchaser until the per- 
formance or rescission of the contract of sale. 
An agent is not responsible for falsely repre- 
senting that his vendor has a good title to real 
estate, when the misrepresentation consisted of 
a general averment of good title and not of a 
statement of some specific fact which the pur- 
chaser could not by ordinary diligence enquire 
into, and ascertain the truth of. 

A declaration in an action for deceit most 
sufficiently aver the scienter, and mi allegation 
*' whereof the defendants always had notice " is 
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Principal and Agent. 

not eqaivAlent to an allegation of knowledge, 
for knowledge imports that a person has appro- 
hended that of which he has had notice. A re 
presentation taiade falsely, if damage follows as 
a direct oonseqaence, is frandn&nt without 
averment, and the intent may be inferred by 
the jury from all the circumstances. 

Atwood v. Gillus, Mao. 180. 



3 ConcealmetU — 

Omission of McUerial Stipulation -Bevo' 
cation. 

Agents were authorised by their principals to 
let a parcel of land to a tenant '* who would be 
able to do it justice," and one of the conditions 
of the lease was to be a stipulation that the 
tenant should not sub-let. They obtained an 
offer from G. which the principals accepted, 
but they concealed the fact that they held a bill 
of sale over C.'s effects, and this coming to the 
knowledge of the principals they repudiated the 
agreemeut. After this repudiation the agents 
affixed their signatures as agents for theplaintiffB 
to a memorandum of agreement for a lease of the 
plaintiff's land to G. The memorandum con- 
tained no stipulation that the tenant should not 
sub-let, &c The memorandum y^aa re^istered 
as an encumbrance ag&inst the plaintiffs title. 

Held : That the plaintiffs were entitled to a 
decree directing the defendants to deliver up the 
memorandum of agreement to be cancelled, and 
to cause a release to be executed and registered. 



GALCurt AHD Anothik v. 
Othbrs, Mac. 1020. 
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4 Conditional Sale 

of Rent —Accommodation Bills — Bight of 
Agent to Sue. 

The defendants H. and H., having accepted 
four bills of exchange for the accommodation of 

1>laintiff, who was assent of the defendants' land- 
ord, the plaintiff gave them a receipt for three 
years' rent, stipulating that the receipt should 
be null and void in the event of the bills beinff 
retired by him. The first bill was not retired 
at maturity, but was met by the defendants. 
The plaintiff afterwards, ^s found, tendered the 
amount of the bill, with interest ; but the defen- 
dants refused to accept it, contending that the 
default of the plaintiff rendered the transaction 
an absolute sale of three years' rent. The plain- 
tiff retired the three remaining bills. 

Held: (1) That the receipt was a security, 
and that the maxim '* once a mortgage, always 
a mortgage," applied ; and that upon repay- 
ment by the agent of the amount of the tirst 
bill (with interest), and the return of the remain- 
ing bills, the defendants were bound to cancel 
and deliver np the receipt. (2) When an agent 
enters into a contract in which he has a direct 
pecuniary interest, he is entitled to sue. 

Hay v. Hooo akd Othbbs, G.L.J., 67 ; 1 
J.xv., JN.S., S.C, 22. 

V 



Principal and Agent. 

5 ^-^ontfeyanee for 

VcUuable Consideration — Constnictive 
Notice, 

Plaintiff contracted with an agent who had 
no authority to oonvey, to purchase a section 
of land, but without express authority of the 
agent tookpossession of it by placing cattle 
upon it. He occupied it for some time, and 
then, under a contract for sale, surrendered it to 
his son, who entered into actual possession and 
remained so for some years witnout objection 
from any one. This son then let the Land, 
which was afterwards sub-let. Three years 
afterwards B. H. purchased the sub-tenant's 
interest, and obtained a conveyance in fee from 
the agent's principal for valuable consideration. 
R. H. had heard that the plaintiff claimed the 
land and had been in occupation for some time. 

Held: (1) That the possession of the plaintiff 
was under and in pursuance of the agreement 
made with the agent. (2) That R. H. had 
actual notice of the sub-tenant's interest, but 
not of the title of either the tenant or of the 
plaintiff. (3) That he was not i^ected by con- 
structive notice of the plaintiff's title at the time 
of jonveyanoe. 

W. L. H. bought the land from R. H. While 
negotiations for the sale were in progress, W. 
L. H. applied to W. for information as to the 
value of the property, and W. having received 
information as to plaintiff's title from plaintiff 
himself, told W. L. fl. about the existence of 
that title, at the same time acquainting hi:n with 
the source of his information. 

Held: That W. L. H. was affected with 
actual notice of plaintiff's title before the con- 
veyance to him from R. H. 

McKbnziie v. Hall and Anothbr, 1 J.R , 
N.8., S.G.. 74. 
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-Deposit on the 



Sale of Beaity —Bight to Becover. 

The defendant, acting as agent for G., sold 
land to the plaintiff under an aj^reement which 
provided that 20 per cent, of the purchase 
monev should be paid into his hands as a deposit, 
and the balance by instalments. To secure the 
payment plaintiff executed a mortgage of land 
to the defendant and afterwards instructed him 
to sell it. He sold it to D., and received a 
deposit. Plaintiff then gave defendant notice 
that he did not intend to proceed further in the 
contract with C, and requirt4 payment of the 
deposit received from D. on his behalf. Defen- 
dant declined to pay It over, having, as he 
alleged, applied it, leas his commission, in satis- 
faction of the amount due to G. An action was 
brought to recover the money, and plaintiff 
obtained a verdict for the amount, less defen- 
dant's commission. On a rule to shuw cause 
why judgment should not be entered for defen- 
dant, 

Held : That although there was no contract or 
privity betiveeu defendant and G. with respect to 
the money in quedtion, the defendant nevertheless 
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held it as he would have done had it been paid 
to him by the plaintiff at the time of the con 
tract with C, and therefore, as agent for C. 
and that he waa either agent both for plaintiff 
and C, and therefore a stakeholder or agent 
for C. only. In either case plaintiff was 
not entitled to recover unless he could set up 
good grounds for refusing to complete his con- 
tract with C. 

DonoLAS V. Matson, 2 J.R., N.S., S.C., 
158. 
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Sub-agent — 

Purchase by Agent in hia own Name — 
Statute of Fraude, Sec. 7 — Comtructxve 
Trust, 

An agent, employed to purchase land for his 
principal, employed asub-affent to complete the 
negotiations for sale. The latter bought for his 
own benefit and in his own name. 

Held: That the right of the principal was 
founded on the sub-agent's agreement to act in 
that capacity, and that this agreement did not 
create aoy trust of the land, the cause of action 
arising ex delicto, and not ex contractu, Bart- 
leU V. PkkersgUl (4 East, 577) distin- 
guished. 

Porter and Others v. Tb Koramo and 
Others, 4 J.R., N.S., S.C., 1. 
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Purchase of 

Land^iraud of Agent— Status qf 
Frauds, S. I^Construetive Trust, 

Where an agent, employed to purchase Und 
for his principal, purchases it for himself in his 
own name, in fraud of hit principal, a construc- 
tive trust arises, which is not within the pur- 
view of the 7th section of the Statute of 
Frauds, and which may therefore be established 
by parol evidence. In such a ca^e, an agent 
who has taken a conveyance of the land in his 
own name would stand in the position of a 
purchaser with a notice of an equity. 

BarOeU v. PkkersgUl (4 East, 577) discussed. 

MoBRiN AND Another (App.) ; Kissuno 
(Eesp.); 4 J.R., N.S., C.A., 1. 

9—^ Contract oj 

^o^— Quantum Meruit— Commission — 
JBmdinq a Purchaser — Repudiation by 
Vendor. 

The plaintiff, a commission agent, was 
employed by the defendant to find a purchaser 
for an estate belonging to defendant's father, at 
a fixed price per acre, and on certain terms 
specified m writing. Plaintiff found a purchaser 
and entered into a written contract of sale with 
him, receiving a deposit. The vendor repudi- 
ated the contract of sale, and the defendant 
refused to pay any commission. 

Held: That the plaintiff, having done all that 
he was employed to do, and having been pre- 
vented from earning his commission by the 



Principal and Agent. 

default of the defendant in completing the 
negotiations for sale, was entitled to recover on 
a quantum meruit; and that the measure of 
damages in such a case is the full amount of 
commission which the plaintiff would have been 
entitled to had the contract been completed by 
the vendor. 

Capstiok V, Chapman, 4 J.R., N.3., S.C., 
24. 
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-Sale of Ooods 



— Election — Appeal from Resident Magi*- 
trate, 

S. instructed his agent to sell 200 head of 
cattle for him — 100 bullocks and 100 cows. 
The price per head was to be £6 5s. for bul- 
locks. If from 30 to 40 were sold, and £6 if over 
that number were sold ; and for cows, £4 lOs. 
or £4 15s. The agent sold 190 of the cattle 
—70 bullocks at £6, and 60 cows at £4 15s., to 
be selected by the purchaser from the herd. 

Held : That the agents had authority so to 
sell, and the sale bound their prlncipaL Objec- 
tions to the sufficiency of a sale note under the 
Statute of Frauds, not taken at the hearing, 
cannot be taken on appeal. 

Semlble: If the Supreme Court can gather 
from a case that the Judge below has expressly 
considered some point of law, and wrongly 
decided it, an objection founded on the 
erroneous decision thoagh not taken in the 
Court below may be taken on appeal. 

Stephenson v. Shand, 1 L.R , S.C, 125. 



1 1 -^Errand Under- 

taken by One for Sole Benefit of Anoter* 
— Master and SercatU — Liability of M ^^ 
ter for Injury to Third Person — Bespo 
dent Superior. 

Where an action is brought for injuries done 
by a horse, against the owner of the horse, who 
lends it to any one to go an errand, if the evi- 
dence is such as to justify the conclnsion that 
the errand was for the sole benefit of the owner 
of the horse, the owner is liable, as principal, 
for any injury caused by the negligence of the 
rider while upon the errand. 



Flannaqan v. Feluck, 2 L.B., S.C., 85. 
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■ Vendor and 

Purchaser — Special Agreement — Quantam 
meruit — Damages. 

Where the owner of property agrees to pay an 
affent a stipulated sum if he tinds a purchaser 
01 the property at a certain price, and when 
the afl:ent introduces a purchaser to whom the 
owner ultimately sells the property at a leas 
price, the owner will be deemed to have revoked 
the special agreement with the agent, but will 
be liable to pay him some compensation cmi a 
quantum meruit. 

Frasrr V, Kennedy and Oilman, 2 ri.R., 
S.C., 173. 
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Principal and Agent, 
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_ RaUway — 

ContrcuUor — Work of Dangerous Nature 
— Liability qf Employer, 

Where a railway company employs a contrac- 
tor to do, upon its own premises, work which 
must be of a daogeroas nature unless special 
precautions are taken, it is bound to see that 
such precautions are taken. Bower v. Peate 
(1 Q.B.D. 321 ; 45 L.J., Q.B. 446; 35 L.T. 
B. 321) followed. 

MaDTOAN V, WjSLLiyOTON AND MaNAWATU 

Railwat Company, 2 L.R., S.€., 209. 
14- 



— ^_ Mortgagor and 

Mortgagee — Auctioneer — Purchase by 
Agent of Mortgagor and Mortgagee — 
Cesser of Agency for SaJle, entitling Agent 
to Purchase on his own Account, 

An agent employed to sell a property cannot 
purchase it for himself so long as the fiduciary 
relation oontinnes, and the onus of proof that 
thai relation has been determined lies upon the 
agent. AU the circumstances of a purchase by 
a person who has formerly been an agent for 
sate of the property purchased will be 8e\ erely 
scrutinised by the Court. But where auctioneers, 
who have been employed as agents for the sale 
of a property on behalf of a mortgagor, are 
subsequently employed by the mortgagee to sell 
the same property by auction, and notify to the 
mortgagor that they intend to sell for the mort- 
gagee, and the mortgagor does not object to 
their so acting, their fiduciary relation to the 
mortgagor is thereby determined. An auctioneer 
employed to sell a property by public auction is 
an agent j>ro hoc vice only, and whether he 
sncoeeds in effecting a sale or not, his agency is 
determined after the auction. Therefore, where 
mortgagees have put up the mortgaged property 
for s^e bv public auction without result, and 
fourteen days afterwards agrpe to sell the same 
property by private contract, to the auctioneers 
who conducted the attempted auction sale, the 
transaction cannot be impeached by the mort- 
gagor as a purchase by a mortgagor's agent from 
the mortgagee. 

Young i;. Hill amd Othbrs, 2 L.R., C.A., 
62. 
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— Judgment 

non obstante 'veteAicio— Assessment of 
Damages — Interlocutory Judgment. 

A judsment for a plaintiff non obstante 
veredicto is interlocutory only, therefore if there 
has been no contingent assessment of damages, 
and the plaintiff obtains a judgment fton 
obstante veredicto^ he must have the damages 
assessed before be can have final judgment. 
The Court of Appeal cannot infer from the 
fact that a defendant in the trial claims 
the right to begin that he had admitted the 
damages as claimed in the declaration. 

SemJbie : The proper course would iiave been 
to have obtained a contingent assessment of 
damages. 

National Bank v. Ward, 2L.R., C.A., 131. 
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Case by Counsel — Nonsuii, 



Opening of 



Where a plaintiff is nonsuited on the opening 
of counsel, all allegations made by counsel in 
his opening will be assumed in the plaintifiTs 
favor, and the Court will not draw inferences 
of fact affainst the plaintiff from the silence of 
the pleadings, as the plaintiff recovers secundem 
probata not secundem allegata et probata, and 
might prove the omitted facts. 

Powbll V, Hakcoubt, 2 L.R., C.A., 303. 
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•Principal and Agent — Solicitor 



^Agent for Both Parties^Land Tranter 
Act — Mortgage— RegistraiUm — Alteration 
in Mortgage After Execution, 

Where in a mortgage transaction, one solioi- 
tor acts for mortgagee and mortgagor, and the 
mortgagee pays the money to him, the accept- 
ance by the mortjg;agor of part of the money 
from the solicitor is evidence of a ratification by 
the mortgagor of the authority of the solicitor 
to receive the whole money from the mortgagee, 
and the mortgagor cannot repudiate the solici- 
tor's authority to receive the money. The 
endorsement, after execution, upon a memoran- 
dum of mortgage of land under the Land 
Transfer Act, of a note statin(( that the docu- 
ment is subject to a prior mortgage, has no 
material effect upon the instrument or the 
registration, and does not vitiate either. 

Babkkrv. Weld, 3L.R., S.C. 104.. 



Rbsissnt Magistratb, 18. 
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•See MoBTGAOOB 



PRINCIPAL AND SURETY. --Sec Guaban- 
TEB, 1, 3, 4, 6, 7. 
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PBINTEBfi AND NEWSPAPERS REGIS- 

^ . TRATION ACT, 1868.— ^ce UpBhy 10. ^ ^ "^ ^^o ^ 

PRISON BREACH.— i?wW<f nee— Zcf?a/«y of ^<^C>7 

Custody — Presumption cf — Rebutting — 
Onus of Proof, 

An escape with any violence from lawful 
custody is a *•* breach of prison " at common 
law, although no prison building or enclosure 
be actually broken. 

Where the custody of a prisoner by a gaoler 
is lawful in the beginning, it must be presumed 
to continue lawful till the contrary be proved, 
and the onus of such proof is on the prisoner. 

» 

Rboiva V, WiLUAMS, ftc, 1 C.A., 493. N 

PRIBONEB'S MONEY.— i^ee Pbacticb, 30. 

PBTVUiEGE.— 'S^^ LiBiL, 8, 12. 

PRIVILBOBD COMMUNICATION. — 5e« 
Slandbb, 3. 
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Privileged Communication, 



•See LiBBL, 



7. 
PRIVILEGED OOCASION.-^ee Libbl, 2. 



-See Slakder or 



Officb. 
PROBATE- — ExecviUyre According to ike Tenor, 

A devise and beqnest of all the testator's real 
and personal estate to t^o persons, " opoa the 
foUowiog tnibts, namely, to convert the same 
into money, and to divide the said money when 
sooonverted as follows "—no mention beingmade 
of ezecntors — is sufficient to constitute the 
trustees ezecntors according to the tenor. 

In the Will of Lbyi, 3 J.R., N.S., S.G., 12. 

2 TFVl exeeuied Abroad — AppUoa' 

cation to Ancillary Court — Will Prwed in 
Court of Domicil Rules for Probate, Ae., 
1844. 

Probate of a will executed abroad, and proved 
in the Court of domicil, cannot be granted to 
executors resident out of the jurisdiction of this 
Court, because the requirements of the Sapreme 
Court Hules for Probate and Administration, 
1844, cannot be substantially complied with, 
except by an attorney of the executors resident 
within the jurisdiction. 

In the WiU of North, 3 J.R, N.S., S.C., 
60. 



■ Jurisdiction of Supreme Court, — 



See Will, 14. 
PROCLAMATION.-^'?e€ <* Arms Act," 
PROCLAIMED DISTRICT. — See Bank- 

PROHIBITION.— Ca8<; Dtsmuised— Resident 
Magistrate — Re-instating Case upon 
*Notice, 

A Resident Magistrate having dismissed a 
case in consequence of the non-appearance of 
the plaiutiff, subsequently restored it to the 
list of cases for trial coocfitionally upon notice 
being given to the defendant, and the defendant 
not objectlnff. The defendant expressed his 
willingness that the case should be restored to 
the list and heard ; and notice for the day fixed 
for the bearing was served upon him. The 
case was afterwards heard in the absence of 
the defendant, and judgment given for the 
plainti£ 

Held: That -under the circumstances the 
Magistrate had jurisdiction to re-instate and 
try the case. 

Semble : Tbat he would not have been justi- 
fied if the defendant had any valid objection to 
urge to the re-instatement of the case. 

Sloans v. UuauBS, Maa 425. 



Prohibition, 

2 "Resident Magistrates Act, 

1867,"- JuHsdictUm—Setof. 

Where a Resident Magistrate having juris- 
diction only to the extent of £20 entertained 
aod allowed a set-ofiT exceeding that amount ; 

Held : That he had exceeded his jutisdiction, 
and prohibition granted. 

Semble: JurisdictioD must appear upon the face 
of the plaint in the first instance, and there is 
no power afterwards so to alter the plmnt as to 
give jurisdiction. 

Rbgina v. Stewart, Mac. 636. 

^ote.--See Regina v. M'Nichol, 3 C*A., 223, 
Criminal Law, 11. 



3 ** Resident Magistrates, Act, 

1867," S. S4^Acquiescence—Jurisdie^n 
— Restitution, 

The 34th Section of ** The Resident Magis- 
trates Act, 1867, " which provides for a deposition 
on oath that the plaintiff has a goodi cause of 
action, Ac., where the defendant resides out of 
the jurisdiction, is mandatory and not directory ; 
and non-compliance with the terms of the 
Section is not waived by the defendant appear- 
ing at the hearing of the summons, and reeistiDg 
the plaintifTs claim upon other grounds. 

When the Court directs a writ of prohibition 
to issue, it may authorise, if neoessary, a clause 
for restitution to be inserted. 

Ho WORTH V. M'Beath, Mac. 653. 

4 — QualiJicatioH of Justices — 

'* Uiiwaiy Reside/ 

Under '*The Otago Licensing Ordinancet 
1865," all applicatioits were to be heard by a 
Bench of Magistrates, consisting of Justices 
''who act and usually reside in such district." 

Held: That a temporary residence for the 
purposes of business, recreation, or Parlia- 
mentary duty, did not constitnte "usual 
residence." The place where a man usually 
resides is the place where he and his family 
make their ordinary home. The predence on 
the Bench of a Justice net coming witiiin the 
statutory definition invalidated the proceedings 
of the Court. 

In re T. A. Jonb8, Mac. 780. 



5 — " Justices of tlk/e Peace Acf~, 

1866" — Ii\fomiation for an Indictable 
Offence — Libel on the Government qf Neio 
Poland — Private Prosecutor — Judicial 
Ifotice. 

It is not necessary under " The Justices of 
the Peace Act, i666,'^' tbat an information for 
libel should set forth the words complained of. 

The publication of a libel reflecting upon the 
General Government of the Colony is a pnblio 
offence, and any person ma^ set the criminal 
law in motion by laying an information before 
a Magistrate against the offender. 



Hrmi TE Aroatua X AuiHi TE NAHU.-Sni* Jor Prolate-Alleged lakr Will'-Isiuea 
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ProhibiHon, 

The Court will take jadicial notice of the fact 
that a particalar town is in the Colony of New 
Zealand. 

Prohibition lies to restrain Magistrates when 
acting ministerially, that is as ancillary to a 
higher tribunal under "The Justices of the 
Peace Act, 1866." 

Reoina r. Brent, Mao. 888. 

ft ** Resident Magistrates Act, 

1867," S. l9-^tirisdiction^TitU to Land 
or Other Hereditaments, 

The plaintiffs were authorised by statute to 
construct a railway, and for tiiat purpose to 
make and construct " fences" in and upon 
'* roads, kc" Havins in the exercise of their 
powers constructed a fence in and over a portion 
of a road, the defendants* emplo^'ers, who were 
the duly elected Road Board for the district, 
instructed them to remove the fence, which they 
did. Plaintiffs theieupon sued for and recovered 
damages for trespass in the Resident Magistrate's 
Court. 

Seld : That ** title to land or other heredita- 
ments" was in dispute between the parties. 

Semble : As soon as an alleged wrongdoer 
justifies under some right to occupy, it becomes 
a question of title, however alight the title may 
be. 

PBOUDFOOr AVD OTHERS V, BaNBUBT AKD 

Others, Mac. 1060. 



7 JVb Error or Mistake on Face 

of Proceedings—* * Appeals from Justices 
Act, 1867," S. 26. 

Prohibition will lie under-Section 26 of " The 
Appeals from Justices Act, 1867," although no 
** error or mistake" may be apparent on the face 
of the proceedings. The operation of Part HI. 
of the said Act is not confined to such cases as 
are not comprehended in Parts I. and 11. 

Begin A v, Bowin (re Goodgeb), 1 J.R., 65. 
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Resident Magistrates Act, 
1867," S s. 36, 60— Service of Summons 
—NuUity. 

A summons was served on the dOth Septem- 
ber, commanding the defendant to aupear at the 
Resident Magistrate's Court on 1st October. 

Held : That the summons was a nullity, and 
not merely irregular ; that therefore the defen- 
dant was not before the Court, and the Magis- 
^^ ' trate had no power to proceed with or adjourn 
^ the case, and prohibition granted. 

Held, also : That Section 50 of the *< Resident 
Magistrates Act, 1867 " applied only to oases 
where the service was according to the Statute, 
and with which the Magistrate was satisfied. 



Grego v. Krull, 1 J.R., 132. 
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~— " Resident Magist/rates Act, 

1867 "—Contested Facts— Junsdicti&n, 

Plaintiff, residing at the Bluff, sued detendant. 



Prohibition. 

residing at Port Chalmers, in the R..M. Court 
at Invercargill on a contract for the sale and 
delivery of oysters. The contract was made at 
Port Chalmers. The Resident Magistrate hold- 
ing that he had jurisdiction, a rule nisi for pro- 
hibition was obtained. Where the aflB davits 
shew a conflict of evidence upon the question 
which is to decide whether or not the Magis- 
trate has jurisdiction, the Court will not before 
hearing interfere and prevent him from deter- 
mining upon the evidence whether he has or 
has not jurisdiction. Joseph 'v. Henry, 19 L. J., 
Q.K, 369 followed. 



WaDDBL V, TUNNAOE, 2 J.R., 76. 
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Malid&us Injury to 
Property Act, 1867," Sections 25 and 64 
-^*' Fence''— Claim of Biqht^ Written 
In/onnation, 

The City Oouncil by means of a fence barri- 
caded a certain pait of the highway, and a 
cabdriver who had not taken out his license 
pulled down the fence, composed of barrels, 
trestles, and bars, not attached to the ground, 
in order to gain access to a cab stand. He was 
convicted before the Magistrate of maliciously 
breaking and throwing down a certain fence. 
The conviction stated that the fence was the 
property of the City Council of Christchurch. 
The amount of value of injury done to the fence 
was not found by the conviction, nor did it 
appropriate nor direct in what way the fine 
imposed was to be paid or applied. There was 
no information in writing charging the 
defendant. 

Held: (1) That the defendant beinff unlicensed 
could not reaaonahly suppose he had a right of 
access to the cab stand. (2) That the fence was 
a '* fence" within the Act. (3) That the 
amount of damage oueht to have been proved 
and assessed by the Magistrate, under Section 
64 of the Act, and that a conviction under 
Section 25 for a penalty only without appor- 
tioning a sum for the injury, cannot be sustained. 
(4) No written information is necessary where 
the person charged ia brought up in custody or 
appears voluntarily, unless either pari^ before 
the commencement of the hearing requires the 
information to be taken in writing. 

Regina v. Mellish (re Goodtbr), 2 J.R., 
122. 
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* * Appeals from Justices A ct 

1867" S. 2^— Evidence. 

Though prohibition will lie under Section 26 
of ** The Appeals from Justioes Act, 3867," for 
matters not appearing on the face of the 
proceedings, stiU the Court will in such cases 
follow the principle adopted by English Courts 
in reviewing a decision on certiorari, and will 
uphold the decisien li the evidence is such as 
would be sufficient to be left to a jury. 

Kegina v. Mkllisu (re Ueid), 2 J.K., 127. 
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DIGEST OF CASES 



ProhMHan. 
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RttiderU MapstraU — Prohi- 

bUion — JurisdielUmServiee of Summons 
Corporate Body. 

An incorporated body can sae and be sued in 
any Court constitnted under the *' Resident 
Magistrates Act, 1867." Where the Clerk of a 
Boad Board was served with a summons from 
a Besident Magistrate's Court, and appeared 
at the time of hearins and objected to the ser- 
vice and to the jurisdiction, 

Held : That the service of the summoos was a 
matter of practice and procedure within the 
jurisdiction of the Resident Magistrate; and 
that even if he decided erroneously, proMbition 
not the proper remedy. 

Pattxbson (App.), Thb Mandevillc and 
Bamoio&a Road Board (Resp.), 8 C.A., 
77; C.L.J., 40; 2J.B., 132. 

13 Diairki Court — SummonB 

?ieard b^ore due Date of friAl — Summons 
not dated—" District Courts Act, 1858," 
S.S. 35, 63. 

Prohibition will not lie against a District 
Court on the ground that judgment was 
delivered in the absence of the defendents on a 
day previous to the appoint^ sittings of the 
Court at which the case should properly have 
been tried. 

The remedy in such a case is to apply to the 
District Court Judge under Section 53 of the 
Act to set aside the judgment. 

Where the Court has jurisdiction without a 
summons having been served at all, the fact of 
a summons having been served without a date 
cannot oust the jurisdiction. SoHnson v. Leii- 
aghan (17 L. J.» Ex. 174), approved and followed. 

BuBT AKD Another v, Vincent and 
Another, 2 J.R., N.S., S.C., 33. 
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Im2)risonment for Debt 

Abolition Act, ISl^^Judgm^ent Summons 
— Debtor residing out of Jurisdiction, 

The leave of the Court to issue a judgment 
summons against a debtor residing out of the 
district is absolutely necessary to give the 
Court jurisdiction. An order of committal 
should be drawn up as well as pronounced in 
open Court. 

MoLkan V, Kent, 2 J.Kf K.S., S.C, 113. 



15 Dtfendant residing out qf 

the Colony — Power of Attorney — ** Besi- 
dent Magistrals Act, 1867," S. 34. 

The defendants resided out of the Colony, 
but had a head office in Wellington, where 
they were represented by an a^ent holding a 
power of attorney authorising him to prosecute 
and defend actions. 

Hdd (on rule for prohibition) : That 
defendants residing out of the Colony are 
incapable of beins summoned under the Act, 
and are therefore beyond the jurisdiction of the 



JProhibUion. 

Besident Maoistrate's Court There is no 
provision in &e Act for service upon an agent 
m the Colony. 

LAmR 17. Bbogden, 2 J.R., N.S., S.C, 135. 
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-Conviction brfore Justices — 



Plea qf Insanity. 

Justices are not bound to consider and 
dispose of a plea of insanity before hearins the 
case. If the accused is insane or incapable of 
understanding the proceedings. Justices should 
not go on with the hearing ; but the question 
as to whether or no such insanity or incapacity 
exists is one of fact for the decision of the Jus- 
tices alone, and until the existence of insanity or 
incapacity is made to appear to them, there is 
nothing to oust their jurisdiction to hear the 
case. 

ExjjarU Borrows, 2 J.R., N.S., S.C, 155. 
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— Besidau Magistrate — 

Rehearing afUr Appeal — Cotls, 

A Besident Magistrate has no jurisdiction to 
grant a re-hearing of a case after an appeal to 
the Supreme Court has been hei^ ftnd 
determined. 

There is no doubt as to the power of the 
Court to ffrant costs in prohibition where the 
rule asks for costs. Woilace v. AUxn (L.R. 10, 
C.P. 607). 

In re Cavebsham Boad Boabd o. Kennedy, 
2 J.R., N.S., S.C., 173. 
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•* Besident Magistrates Act, 

1867," S. l9^DdiveryofOoods to Carrier. 

Where goods have been ordered from plain- 
tifi^s traveller at a place beyond the jurisdiction 
of the Besident Magistrate's Court, and the order 
has been executed by delivering the ^^oods to a 
carrier within the jurisdiction, prohibition will 
not issue, notwithstanding that it is applied for 
before verdict, because as delivery is a material 
point in the cause of action, the R.M. Court has 
jurisdiction.- Wallace v. Allen (44 L.J., C.P., 
351) distinguished. 

In re Oliver v, Armstbong, 2 J.R., N.S., 
S.C, 212. 
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' Cause of Aetion — ** Material 

Part "— " Besident Ma^trates Act, 1867/ 
S. 19. 

The plaintiff, residing at Kumara, wrote and 
posted to the defendant, residing at Dunedin, 
an authority empowering him to appoint a 
collector, who was to get in and pay over 
certain moneys due to plaintiff in Dunedin. 
The defendant received theauthoritv in Dunedin, 
and the monev was handed to him by a collector 
appointed under the authority there. 

The plaintiff afterwards took out a summons 
in the Besident Magistrate's Court at Kumara 
to recover the money so collected, and judg- 
ment went by default for the amount claimed. 



NEW ZEALAND. 
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Prohtbition. 

Held (on snmmons for prohibition) : That 
the action was really one for money had and 
received, and the fact that the plaintifif posted 
at Kumara the authority under which the 
moneys were collected was not a material part 
of the cause of action. Rule absoluce. 

In re Thompson v. Harty, 3 J.B., N.S., 
S.C., 66. 

20 ■ Trespass to Land — Lessor 

and Lessee — Claim of Right — TiUe — 
''Resident Magistrates Act, 1867," S. 19. 

In an action for trespass to land brought in a 
Resident Magistrate's Ck)urt, defendants at the 
hearing claimed to justify the acts complained 
of under a covenant in a deed of lease from 
them to the plaintifif, reserving a right to them 
to occupy and cultivate certain defined portions 
of the land demised. It was proved that the 
defendants not having occupied and cultivated 
the land reserved for that purpose, the plaintiff 
sowed it down in grass, and the defendants 
then fenced it in and cut the grass. For the 
plaintiff it was contended that if the facts 
showed that the defendants had done some- 
thing which by the lease they clearly had no 
right to do, then no question of title was 
involved. The Magistrate gave judgmeut for 
the amoimt claimed. 

Held, on rnle for prohibition : That it was 
clear that there was a dispute as to the right to 
occupy the land, and that in ord^r to enable the 
Magistrate to adjudicate he must have construed 
the covenant, which he had no power to do, but 
should have held that a question of title was in 
dispute and declined jurisdiction. Rule 
absolute. 

In re Johnson v, Tb Waka and Others, 3 
J.R., N.S., S.C., 105. 
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'Acquiescence — Costs, 



An action having been commenced in the 
Resident Magistrate s Court at Danedin, for the 
price of goods sold and delivered at a place 
beyond the jurisdiction, the defendant applied 
to have his evidence taken at the Resident 
Magistrate's Court at Oamaru, under the Resi- 
dent Magistrate's Evidence Act, 1872. At the 
hearing of the case in the former Court, no 
objection was taken to the jurisdiction, and 
judgment was given for the amount claimed. 
The defendant then applied by summons in 
chambers for a writ of prohibition. 

Held : That he had acquiesced in the proceed- 
ings, and as no objection to the jurisdiction 
appeared on their face, the Court woald not 
grant the writ. 

Taxed costs allowed on dismissing a sum- 
mons in chambers for prohibition. 

Mbwhinnet 17. Ross, 4 J.R, N.S., S.C., 13. 

22 — ^ — — -^iim?/Miry Conviction — Evi- 

- dence — "Appeals from Justices Act, 1867," 
S.S. 26 and 27. 

Prohibition will not lie under .these Sections 



Prohihitum. 

unless it is clearly shown that the conclusion 
arrived at by the Justices was wrong. If the 
case is one which could be left to a jury in the 
Supreme Court the conviction must stand. 

JSx parte Day, 4 J.R., N.S., S.C., 34. 
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•Resident Magistral — Title 



to Land in DisptUe — JurisdieHon, 

A question of title incidentally arising in a 
proceeding in the Resident Magistrates Court, 
not between the parties to the suit, ousts the 
jurisdiction of the Court. A. demised premises 
to B., and agreed to supply him with motive 
power to print a newspaper. B. bailed the 
newspaper plant to 0., and let him, as was 
alleged, into possession of the demised premises. 
A. refused to supply C. with the motive power 
agreed upon, on the ground that B. had, in 
breach of his covenant, sub-let to C. B. sued 
A. for breaok of agreement. The Resident 
Magistrate decided against A., holding that B. 
had not parted with possession. 

Held: That the Magistrate had decided a 
question of title between B. and C, and that 
prohibition must issue. 

Stanskll V, Lanb, 1 L.R., S.C, 254. 
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Title to Rsal Estater-Land- 



hrd and Tenant--'* District Courts Ad, 
1858," S. 16 (1). 

Plaintiff sued in the District Court to recover 
damages for tresspass, conversion, ejectment^ 
and assault. The defendant justified on the 
ground that the plaintiff, who held a deed of 
&ase of certain premises from him, had entered 
into an agreement with him for the sale of bis 
interest in the premises, and that in pursuance 
of such agreement the plaintiff gave, and the 
defendanc took, peaceable possession. It was 
proved that the defendant entered the premises, 
converted the goods, and assaulted the plaintiff! 
The jury found for the plaintiff, awarding 
damages for the conversion and assault; as well 
as for tresspass and ejectment. On rule for 
prohibition : 

fftld : That the District Court had no juris- 
diction, the whole question between the parties 
being the right to possession. 

The District Court has no jurisdiction in any 
case in which a question of title to any interest 
in land is bona fide raised by either litigant, 
whether the interest in dispute be real or per- 
sonal. 

In re Jones v, Ashton, 4 J.R, N.S., 
S.C., 103. 

24 Practice — "The Resident 

ayistrates Act, 1867," S.s. 40, h5— Costs 
of Witnesses Not Summoned Parties as 
Witnesses, 

A Judge sitting in chambers, has jpower, on 
summons, to make an order for prohibition. 

Prohibition will lie to restrain the enforce- 
ment of the judgment of an inferior Court as to 
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DIGB8T OF CASBS 



Prohilniion, 

BO much of it M if in ezoeat of jariodiotion, 
thooffh the person applying does not make out 
clearly upon his affidavits how much is in 
ezce^ and how much is not. 

A Resident Magistrate has no power, even 
where a plaintiff voluntarily takes a nonsuit 
before completing his case, to allow the defen- 
dant the coats ofwitnesses who have not been 
summoned. 

SembU : That if the plaintiff or defendant be 
summoned as witnesses, they will be entitled to 
costs. 

RioiNA V. BoBiNSoy, 1 O.B. and F., S.C., 88. 
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■ ■ Betident MapU traits Court 

— Abandonment of Bxcess^-Jurisdietion 
— Acquiescence, 

The consent of a defendant to an adjourn- 
ment after an amendment in the particulars of 
demand, precludes bim from saying tbat the 
effect of the amendment was to oust the Court's 
kjurisdiction. When aa amount is abandoned to 
bring a claim within the jurisdiction of the 
Court, the plaintiff may prove any of the items 
in the particulars and recover up to the amount 
of the jurisdiction. When owing to an item 
having been struck out the claim is brought 
within the jurisdiction, the notice of abandon- 
ment becomes inoperative. 

Habpbr v. Con WAT, 1 L.R., 8.C., 70. 
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■Action. 



A judgment having been recovered in a Resi- 
dent Magistrates Court by O. against the defen- 
dant, 0. assigned the judgment to the plaintiffl 
A rule for prohibition to stay proceedings upon 
the judgment was afterwards made absolute by 
the Supreme Court, and the writ of prohibition 
was issued and served upon 0. and the Magis- 
trate. An action was then brought upon the 
judgment of the R.M's. Court by the plaintiff 
as assignee thereof against the defendant. 

Held : That the action was not maintainable 
even although the plaintiff had no notice of the 
proceedings m prohibition. 

Smtthies v. Catomor£, 'Mac. 806. 
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Prohibition After Execution 



and Money Paid out oj Court — Restitu- 
tion Clause— *' Resident M.agi4rates Court 
Act, 1867," Section ^^ Affidavit of Juris- 
diction by Agent. 

Prohibition will only issue where there is 
something to prohibit, and restitution will not 
be ordered where execution has been levied and 
the money paid out of Court Section 34 of the 
'* Resident Magistrates' Court Act, 1867" is 
imperative and the affidavit of jurisdiction 
required by it should be made by the plaintiff 
himself. 

McGbboor v. Bbswick and Hates, 3 L.R., 
S.O. 83. 



Prohilniion, 



•See Fbacticb, 47. 

■See Appeal from Rssidbnt 



Magistratb, 33. 

See Jurisdiction, 7. 



PROMISE TO GIVE TIME.— 5« Mortoaoor 

AND MORTOAOBR, 5. 

PROMISE TO PAY WHEN ABLE,—See 
Statxttb of Limitations. 



PB0MI880BT NOTE. - See 

EXCHANOJL 



Bill of 



PROOF OP HANDWRlTINa.— S« Prac- 
tice, 28. 

PB0PERT7 TAX,^" Property Tax Ad, 
1879," — " Property Assessment Act, 
1879 "—Sections 19 and 26— Oum«rs~ 
Tenants for Life^Remainder'men^Teui, 
by Whom Payable* 

Where property is invested in trustees by 
will in trust to pay tha annual income to a 
tenant for life, and on her death to divide the 
corpus amongst certain persons, whose interests 
are declared to become absolutely vested on the 
death of the testator, property tax is only 
payable in respect of the value of the estate of 
the tenant for life. The estate of the remainder- 
men, even while vested in the trustees, being 
exempt duriug the oontinuanoe of the tenancy 
for life by virlue of Sub-section 8 of Section S% 
of the *' Property Assessment Act, 1879 " 

Crombii V, Pkabob, 1 LB., C.A., 217. 
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** Property Tax Assessment 



'See Elections, 2. 



Act, 1879" — Company — Agent and 
Trustee — Money Lodged with Company 
for OuaraiUeed Investment — Property 
Mortgaged to Company to Secure Pay- 
ment of Debentures, 

Where a company receives money from per- 
sons not in the Colony for investment in its own 
name, but executing in favour of the investor a 
declaration <9f trust over a mortgage of property 
on which the money is invested, guarantees the 
investor a fixed rate of interest, and retains aa 
commission the difference between that rate and 
and any higher rate at which the money may be 
invested, the Company is merely an agent, is 
not chargeable with property tax, and is 
entitled to make a separate return to the pro- 
paffty-tax commissioner for each investor, and 
to claim the £500 deduction in respect thereof. 
Where one company mortgages its property to 
another to hold upon trust for persons who have 
advanced money upon the debentures of the 
mortgagor company, the mortgagee company 
is a truatee for the debenture holders and can 
make separate returns to the property- tax com- 
missioner, and claim the £500 deduction in 
respect of each such debenture holder, 

Tab Kbw Zealand Loan and Msbcaktilb 
Agbnct Company v. Spbrkt (Property 
Tax Commissioner), 3 L.R., C.A. 84. 
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Quo Warranto. 

to el«ot a Buocessor, ought to appoint a Chair- 
man for the purpose of the election. A rule 
for quo warranto will not be granted to a 
relator who has participated in the alleged 
irregnlaritles on 'wnich he bases his application. 
JRegina v. Lq/thouse (L.R. 1, Q.&, 433) 
followed. 

Where a rule for an information in the 
nature of a qito warranto for usurpation of an 
office has been obtained, and the defendant 
before the rule is served upon him resigns the 
office, the rule will be made absolute, but 
without costs. 



Reoina V, CoLCLOUOH, 1 L.R., 8.C., 129. 
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Office of Chairman of 

County — Irregularity —Motion to appoint 
Temporary Chairman, 

At a meeting of a County Council, called for 
the purpose of electing a permanent Chairman, 
it is the duty of the Clerk to put a motion as 
to the election of a temporary Chairman to 
preside over the meeting ; and the Court will 
set aside the election as permanent Chairman 
of a Councillor who first, amid protest, declares 
himself elected temporary Chairman of the 
meeting, and who subsequently in that capacity 
declares himself elected permanent Chairman. 

Kroina v. McGiNias, ex parte McKersib, 
1 L.R., S.O. 212. 

RABBIT NUISANCE ACT, 1882.- Appeal 
from Resident Magistrate, 

Under <<The Rabbit Nuisance Act, 1882,*' it 
is not necessary for the Inspector, in giving a 
notice to destroy rabbits, to specify the manner 
in which they are to be destroyed. 

Q Sutton v. Thompson, 1 L.R., S.C., 166. 
RAPE.— <0ee Evidence, 11. 9i.ZjC.(A tn.k^s 

RATES. — ''i)w^n«« highways Act" (Wel- 
lington) — Wha should be Plaintiff i7i 
Action to recover Mate. 

Section 19 of an Act of the Wellington 
Provincial Council ** to amend and consolidate 
the laws relating to District H^hways," 
authorised '* the E^rd " to appoint a Collector, 
whose duty it should be to collect all rates 
imposed under the Act. 

Section 20 declared that all rates ''shall be 
recoverable by summary proceedines at the suit 
of the Collector." Failing such recovery, 
certain proceedings were authorised to be taken 
by the Board. 

Section 11 enacted that "all contracts, 
appointments, and other matters authorised 
by any resolution of the Board, shall be 
entered into, made, and done by the Chairman 
on behalf of the Board, and shall thereupon be 
taken to be the acts of the Board; and all 
suits or other legal proceedings by or against 
the Board shall be in the name of or against the 
Chairman thereof." 

Held That summary proceedings to recover 



Rates, 

a sum claimed as a rate under the Act were 
improperly brought in the name of the Chairman 
of the BoArd, and should have been in the name 
of the Collector. 

Stellino (App.), M'EwBN (Resp.), I C.A., 
47. 

2 ** Provincial Act "—Ultra vires— Who 



to Sue— Appointment cfAasesiora—'* Con- 
stitution Act." 

By "The Blenheim Improvement Act, 1864," 
Section 14, a Board of Works was empowered, 
by writing under their hands, to appoint one or 
more fit persons to be assessors to assess lands. 
By Section 16, any ^rson thinking himself 
aggrieved by the assessment is empowered to 
appeal to a bench of not less than two Justices, 
to be summoned on notice by the Clerk of the 
Resident Magistrate or Justices, which "Court 
of Appeal" shall order the assessment to be 
altered as it may deem necessary ; and " the 
said Court " shall have power to order the costs 
of the appeal'to be paid. 

Section 46 provides that the Board shall sue 
or be sued in the name of the Clerk or any 
member, and actions shall not discontinue or 
abate by the death or removal of such clerk or 
member. Provided that the clerk or member 
shall not be personally liable. 

Three members of the Board appointed the 
two others to be assessors. On an appeal to a 
Bench of Justices under Section 16, their decision 
was appealed against, and the appeal in the 
Supreme Court was removed to the Court of 
Appeal. 

Aeld: (I) Per Gresson J., Chapman J., and 
Moore J. (Johnston J., dissentiente, and Rich- 
mond J., dubitante), that the rate was bad on 
account of the appointment by the Board of two 
of their number to be assessors. (2) Per 
Johnston J., Gresson J., and Richmond J., that 
the 16th Section of "The Blenheim Improve- 
ment Act" was ultra vires, as attempting to set 
upanew tribunal of civil judicature inconsistently 
with the provisions of " The Constitution Act, 
Section 19, Sub-section 2, and "The Provincial 
Councils Powers Act, 1856." (3) Per Johnston 
J., and Richmond J., that the 46th Section was 
ultra vires, as altering the practice of the 
Supreme Court (Chapman J. thinking its 
provisions separable, ana the former part thereof 
valid). 

SiNOLAiB (App.), Baoge (Resp.), 1 C.A., 50. 



II 



Wellington Provincial Education 
Act, 1871," 8.S. 26, 29, 30, 31, 32, 33, 34 
— "Amendment Act" S. 9 — " Provincial 
Rates Appeal Act, 187 1"—'* Constitution 
Act," Sec. 19, Sub-sea 10—" Provindal 
Councils Powers Act, 1856" — Proceeding 
for Rate in Resident MagistraU^^e Court— 
Appearance by Corporaiion CoUeetor — 
Jurisdiction of Court Local — Subject qf 
Validity of Rale — Validity qf Provincial 
Act — ifew Jurisdiction or Tribunal. 

In an action for rates under " The Wellington 
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DIGEST OF CASBS 
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Boies. 

Provinoial Education Act, 1871,** in the Resi- 
dent Magistrate's Court, a collector appointed 
under the Act appeared before the Magistrate, 
and made affidavit that the cause of action was 
wholly or in a material part within the jurisdic- 
tion of the Court. 

Held: That it was competent for the Besndent 
Magistrate to treat the collector as agent under 
*< The Resident Magistrates Act, 1867,*' Section 
30, without an appearance by a solicitor for the 
Corporation appointed under seal, and that the 
affiaavit was sufficient to give the Court local 
jurisdiction. 

Qucere : Whether the objection to the appear- 
ance was one which could be taken on appeal. 

Objection to the validity of a rate as a whole 
can be raised only on appeal under " The Pro- 
vincial Rates Appeal Act, 1871," and not in a 
proceeding to recover the rate. 

AlthouKh the Wellington Education Act of 

1871 provides for inspection of thfi rate-book, 
and objection being made to the rate for a month 
after the making of the rate, the rate is payable 
aa soon as made. 

A rate was made under the Act on the 13th 
December, 1872, and the Amendment Act of 

1872 provided that rates " to be paid'* in 1872 
shall be deemed to be paid for the year com- 
mencing Ist July, 1872, and ending 1st July, 
1873. 

Held: That the rate made on the 13th Decem- 
ber, 1872, came within the Amendment Act. 

The Provincial Act of 1871 gave the Board 
power to decide finally on objections to 
the fairness or correctness of valuations in the 
rate. 

Held : That it was not tdtra vires within the 
dircision of S*nclavr v. Bagge (1 C.A., 50) as 
setting up a tribunal contrary to the provisions 
of ** The Constitution Act," and *' The Provin- 
cial Councils Powers Act, 1856. " 

Alexander (A pp.), Wellington Education 
BoASD (Resp.), 2 C.A., 320, 1 J.R., 116. 



4——" The AppecUs from ProvificicU Rating 
Act,l8n"^lnvalidUyqf EcUeas a Whole 
— M%s-electio7i of Board, 

Though ** The Appeals from Provincial Rating 
Act, 1871,** Section 9, provides that the badness 
of a rate as a whole is no answer to an action 
for recovery of the rate, a defendant may prove 
that the Board was not duly elected undor the 
Act, and therefore had no corporate existence 
enabling it to sue. 

Hawkb (App.), Grettown Local Boabd 
(Kesp.), 3C.A., 83, 2 J.R., 180. 



Ownership — Estoppel — Non-rateable 



Property, 

F.D.F. was at the time of making the assess- 
ment, and previously, the legal owner of 6362 
acres morc^ or kss of land, tor which he held a 



RcUes. 

grant from the Crown. The defendant with 
others was jointly interested with F.D.F. in 
the 6362 acres by reaiion of having advanced 
money on account of the purchase. The money 
was not secured by way of mortgage, but in 
such a way as to constitute him part owner of 
the land. 

The defendant instructed the Chairman of 
the Highway Board to substitute his name for 
that of F.D.F. in the assessment list, and he 
was rated by the Board as owner ot the land, 
and he had promised to pay the rate. 

The Board sued him for rates on 8912 acres, 
of which 2650 were proved to be land held by 
and in possession of certain aboriginal natives. 
The Magistrate gave judgment for the amount 
claimed less the sum due for lands still held by 
native owners. 

Held: That the appellant was estopped by 
his own acts from saying that he was not the 
owner of the land to the extent of the acreage 
for which judgment was given. And th^t the 
judgment was not bad because the amount sued 
for included a claim for rates which the Board 
had no power to levy. 

AiTKKN (App.), Bbemner' (Resp.), 3 J.R., 
r4.S., S.C. , 8. 



■See Water Rate. 



RATING. —Local Body — Certiorari —*'Tht 
Christchurch District Drainage Act, 1875," 
ami Amending Acts— ** The Bating Acts^^ 
1876 and 1882. > 

A ratepayer objected to the assessment on 
his property. The local rating body sat to hear 
his objection, and disallowed it. It was held 
that by so doing the local body performed a 
judicial act, and that a writ of certiorari would 
issue to remove the matter into the Supreme 
(Jourt. A rate levied ^y a local body not a 
municipality must be'levied in accordance with 
the provisions of the '* Rating Act, 1882,** even 
where it is levied on property within a borough. 
The proviso in the ** Rating Act, 1882,*' except- 
ing JBorouflh Bates from its operation only 
applies to the rates struck by municipal bodies. 

Stevens v. The Christchurch Dbainaoe 
Board, 2 L.R., S.C., 262. 

KATmOATlO^.—See Lease bt Obpora- . 

TION. - /tt^ y^ O />/l /. /Z y^^4^. 

REASONABLE AND PROBABLE CAUSE. 
— iS^ee Malicious Prosecution, 1, 3, 5. 

RECOMMENDATION TO MERCY.--^ee 
Practice, 37. 

RE00N8IDERATI0N OF VERDICT. -^ee 
Criminal Law, 13. 

REOTIFIOATION OF DEED.-^Mistake. 

Jn order to obtain a rectification of a deed on 
the ground of a mistake at variance with the 
agreement or intention of the parties, it is 
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Mackechnib and Another v. Waitemata County Council and Another.- 
^ The ** Rating Ad 1882," section 44— SaZ« of land for non-payTneni ofrcaes- 

* Description of property in certificate— Duty of Registrar 
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Malfeoy and Anotheb v. Holmes [C.A.] . — Resident Magistrate's Court— Plaint Surii- 

fnans — Description of Plaintiff— Sufficiency — Judgment by Default — Validity " The 

to Rating Act, 1882 "Sale for Non-payment of Rates— Sections 26 and j?— " Local 
Body " — Proper Description . . 
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Wriqley v. The Mayor, Councillors, and Burgesses op the Corporation op 
/ Tauranga.-" The Rating Act, 1882'*-** Occupier "-Lessee-Burgess Ltst-Land 

unoccupied and unimproved .. •• •• .. 40» 
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Enox v. Patutahi Road Boabd. — Contract for Formation of Road — Agreement to perform 
Work to the Satisfaction of Engineer— Insufficiency of Engineer's Memorandum, passing 
jl Contract, as Certificate of Satisfaction^-'' The Resident Magistrates' Act, 1867" Sec- 
tion 100— Security by Bond . . * . . . . • • 496 
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RectifieaHan of Deed, 

neoetsary to give dear and inoontestable evidenoe 
of the agreement or intention. 

Williamson (App.), Pbabcb (Reap.)* 3 C.A., 
142 ; 1 J.R.,N.S., C.A.. 16 ; 2 J.R., 156. 



See Insuk- 



ANOX, 9. 

BEQI8T&AB.— /S'ee AcnoK, 5. 



BEGISTSAR*8 DUTY UNDER CONVEY- 
ANCING ORDINANCa— fi^e« Mobt- 

aAOE ESTATB. 

BEGISTRATION. — " Deeds Registration 
Ordinance^** Sees. 2, N'o. 9. 

The priority given to a registered over an 
unregistered deed is not defeated even where 
there is actual knowledge of the nnregistered 
deed. 

Bbigos 17. Cabnkll, Mac. 501. 



2 "Deeds Registrator 

Act, l86S,''^Legal Estate— Practice. 

Land was vested in trustees upon trust for F. 
F. agreed in writing to sell to H., who did not 
register his agreemeut. Afterwards F. fraadn- 
lently conveyed to I. by way of mortgage all 

' his interest in the land. L, not being cognizant 
of the fraud, assianed his mortgage debt and 
security to O., who gave notice of his title to 

. the trustees. The mortgage to L and assign- 
ment to 0. were not at once registered, fiefore 
they were registered H., without notice of O.'s 
charge, paid his purchase money under his 
agreement to purchase, and obtained a con- 
veyanoe from F. and the trustees. Before this 
deed was registered 0. had registered the mort- 
gage to L and assignment to himself. H. 
brought an action aminst O., claiming to have 
the register corrected, or in the alternative to 
obtain a decree that the mortgage and assign- 
ment did not affect the land. 

Held: (1) That "The Deeds Registration 
Act, 1868." Section 60, did not apply so as to 
avoid the conveyance to H., who therefore had 
the legal est4te ; and that his deed had priority 
over O.'s title. (2) That the Court had no 
power to correct the Register. (3) That the 
Court could make a declaratory decree that 0.*8 
deed .did not affect the land. Morecock v. 
Dickens (Amb. 678) followed. 

Hollabo v. Ollivibr, 1 L.R., S.C., 197. 



10. 



■See Land Tbansfbb Act, 8, 

•See Pbinoifal akd Agent, 17. 
'See Bill oir Salb, 1, 11. 



BEGULJE GENERALES.— <9e«PBAcnoE and 
. Pleading. 

BEHEABING AFTER APPEAL. — See 
Pbouibition, 17. 



BEINSTATING CASE.— See Pbohibition, 1. 

BELATION BACK.— iSfec Bankbuptot, 45 
47, 49, 64. 

BELIEF, EQUITABLE, GENERAL. OR 
SPECIFIC— 5te Bills of Exchange, 6. 

BBIHTTITUB DAMN A. — SeUing aside 
«/iM^^m«n<— Remittitur damna. 

On a rule to set aside judgment entered for 
plaintiff in an action for trespass on the grounds 

(1) that the judgment had been entered' generally 
while defendant succeeded on one of the issues ; 

(2) that the judgment was erroneous in including 
damages given for trespasses on land found by 
the jury to the defendant ; and (3) that the 
judgment improperly included the whole of the 
costs without allowing to defendant the costs of 
the issues on which he succeeded. 

Held: That the judgment was rightly entered ; 
that the 8t:cond ground is ground of error, and 
does not justify a motion to set aside judgment. 

Semhle : A neglect to enter a remittitur damna 
is a ground of error. 

Macpherson and Anotheb V, Shaw. 2 J.R., 
N.S., 8.C., 24 ; 2 J.R., N.S., C.A., 35. 

See Pleading, 4. 



See Pbaotigb, 8. 



BEPEAL OF ACT,— Rights not Saved. 

Where an Act incorporating a public body 
is unreservedly repealed by a later Act without 
any saving clause as to existing claims, any right 
of action under it is destroyed. 

Daily Southebn Cboss Co., v, Morton, 2 
J.R., 162. 

BBPLBVIH.— 'S^cc Resident Magistbatb, 2. 

BEPBES£NTATION.-'^e« Wabbanty, 3. 

BE-SALE*— ^«« Sale of Goods bt Auction. 

BE0I88IOH OF CONTRACT. -/S^ee Con- 
tbaot, 11. 

BE8 JUDICATA- fi^M Appeal from Resi- 
dent Magistrate, 40. 



See Estoppel, 7. 
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BE8IDEVT MAGISTRATE.— iSlee Appea 

^ FBOM Resident Maoistbate. /• 7^^ /^^ /V-2 ^ ^ 

« ^ See PBOHiBinoN. foe y '/*It^ 

REBTJTOTIOV. — " Larceny Act, 1867,** 

Section 99 — SaMsJied Judgment — 

" Resident Magistrate's Act, 1867,** 
Section 56. 

An order for restitution of stolen goods, 
applied for on conviction of the thief, was 
refused where it appeared that the owner had 
sued and obtained judgment against the person 
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DuMH AND Anotheb v. McGibbon and Othbbs.- Pro W6i<ion— Costa— Stotuitory 
Provisions ^Distress Warrant — *' Resident Magistrates Act, 1867, Sectum 5*— 

/a u fp)i^ Resident Magistrates Evidence Act, 1870,'* Section 7 . . • • • -^ 

., Becket v. -Feacock.- Resicknt Magistrate's Conrt - Assertion of Title - Bona Fides - 

'^ OusUr of Jurisdiction •• " '* *- -!•...•• . .:__441 



BESTBAINT OF TRADE.-S« Covhiikt, 



ftlOHT OF ENTRY. -Sm Ejktmint, 1. 



- See Lahdlokd 
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T«K4-1T. 

BIPABIAN RIGHTS.— Occu/iotiDn c/ Land 
—Evidmee ofSfum in /■«- Dii>rr«ion ^ 

Naturai Wateramm — Obttrvetion qf 
\ Artificiai CiUi—SattnKiU — Continuance 

I <^NuUanet. 

Ooonpatioa of land not ■hown to be Dnlawfal 
u^rima/aeie evtdeaoa oC ■eisoD [a fee. 
'' Aotnal po»e«ioa of Und, put or thrangh 
whiah B DOD-Dftvigable river flows, give* the 
oocapuiti riparian ri^htt, irreipeotivs of ths 
nature of their intereit in the land. 



former ownera for tbs 
natural waterconrae, and iite concequent pre- 
vention of tbe flow of water to the pUiutiS'g 
land, entitle the plaintiff to maiatain to action 
for the damage Bnataiaed. altbongh he had no 
eaaement in the cnt, and the defendants were 
not boDud to maintain it. 

Aa a general mle an action will lis againet 
a pereOD who oontinnee a nuiaanca wbioh be 
did not ereate, if he haa power to prevent ita 
oontinoMice. 

WUITLOCK v. PaBSOHB AND AfOTHIB, 3 

C.A., 184 ; 1 J.E.. N.S., C A., 46. 



Su AcqtriBSCBNOs, 4. 

■ Sf€ OOLSFICLIM, 8, 11. 

BOAZ)-— /fHlAt«<y — CrovM Land — U>tr~ 
Dedication— •< PuNic tPorts Act, 1882," 
Sectiona 78, 102. 
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S a bat manuad by tbe Comity Counoil and oaad 

i^'S by the pnblio, i> not a roid within the "Fabiio 

[ , ° ^ Worki Act, 1882. " Withoat a naer of the road 

, , (3*^ for a long period, theae facta are not luffioient 

'^'. to sDpport an implied dedication by the 

■ ^ ^ Crown. 

3"" MAMK{App) V. MAcOEORai!(Re«p.), SL-R., 

1^ ac, M. 

"" /iuU Am^'U a^' /ttX f<^ V S^ / 



in doing ao haa altered tbe Jevela of roada ao aa 
to^preTeot the public from Daing Ifaem as freely 
aa'before, moat oomplete the alteratiou of the 
level* of inch roadi lo aa to afford to the pablio 
a uae and convenience equal to that which it 
eojoyed before the alterations were commenoed. 
Where such roads are in a coanty the County 
Council can compel the compl^ion of the 
alterations of the levels of the roads by 
mandamus, without the iaterTentioi of the 
Attorney ■ OeueraL 
Ths Chairman, Ac, of ths Sodthlakd 
CocNTr v. Thi Waimia Plains Eailwat 

COMFAST, LiMITBD, 2 L.R., S.C., 347. 

BOBBEBT.— •?«: Cbimihal Law, 13. 

BALE OP GOODS. — Approprialion — 

Plaintiff verbally agreed with defendant to 
supply aboat 3, SOO feet sawn timber, to be 
stacked and taken delivery of at the pit's 
month. A quantity of 2,600 feet was cnt and 
stacked at one pit, and 1,100 at another. 
Notice wae given to defendant. He sent a 
drayman, who eartad away 700 feet from tbe 
lot ol 1,100 feet, and he was shown the lot of 
2,600 feet, whiob he promiaed t 
and remove. The ^ - ■- 



at tbe first pit, and the 100 feet were carried 
away by tbievaa. Defendant made enqairies 
with the view of discovering what had b«come 
of the 400 feet. 'Hie jury found for the 
plaintiff. 

Held, on motion for new trial : Tliat there 
waa aufficient evidence of an act or acta of 
appropriatiun by the defendant to sustain the 
finding of tbe jury that there had been a 
delivery, 

Shblue ahd Another v, Sbani>, Mac 67. 

■ Ste Wabramty, 2. 

— ■ Set Vbkdob and Bir&- 
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—See Pbihcipal a 






SALE OF GOODS BY AUCTION.-iJeiiWTy 
and Acceplanet — Repudiatitm—St-m^e — 
Appeal from Remdeat Jtagittrate. 
Ths plaintiff, an aaotioneer, sued the defen- 
dant in the Resident Uagistrate's Court bo 
recover the difference between the amount of 
the pnrchase money of a horse sold at anction to 
tbe defendant, and the amonnt realiaed on a 
ra-sale. Tbe conditions of aale provided that 
if any purchaser failed to complete hie purchaa e 
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Sale of Goods hy Auction. 

the lot should be re-sold at his risk. The 
defendant's case v^as that he bid a certain sum 
for the horse, but that it was knocked down to 
him at a higher price without his authority ; 
that he did not repudiate the sale at the fall of 
the hammer, because he believed that the 
auctioneer was merely making use of his name 
for his own purposes ; that immediately after 
the sale, the plaintiff's trainer offered him a boy 
to take the horse to his stables ; that the horse 
was accordingly taken to his stables, and 
remained there until the next day, when the 
plaintiff delivered an account for the price. The 
defendant then sent the horse back to the plain- 
tiff's stables, where the plaintiff re -sold it and 
sued for the difference. The Magistrate gave 
judgment in favour of the plaintiff, and the 
defendant appealed. 

Held: That there was sufficient evidence of 
delivery and acceptance, and that the plaintiff 
was entitled to re-sell. 

O'Bbixn (App.), Babkbr (Resp.), 4 J.R., 
N.S., S.C., 64. 

SALE OP GOODS BY SAMPLE.— ^yirfgncc. 

In an action against the vendee of goods 
bought at auction for not accepting deuvery 
thereof, evidence is admissible to show that 
samples were exhibited at the time of sale,* and 
that the auctioneer declared that the sale was 
one by sample, although the note or memoran- 
dum of sale entered in the auctioneer's books 
was silent on the point. 

Lazarus v. Luhnino, Mac. 64. 



2 



■ — Implied Warranty — 

Specific Chattel, 

There is no implied warranty on a sale of 
wine in an auctioneer's rooms, when a sample 
is passed round and tasted, but the auctioneer 
reuises to warrant. And the sale being of a 
specific chattel, the plaintiff cannot reject. 

McLean (App.). Campbell (Resp.), 2 
J.R., N.S., S.C, 44. 



-See CoNTRAcrr, 2. 



SALE OF LAND.— Caveat Emptor— i^ttdwr- 
lent MisrepresentcUion, 

Defendant being the owner of adjoining sec- 
tions 126. 5.081, and 16.703, contracted to sell 
16,703 to plaintiffs. A plan was shown, and 
they went on to the land with the defendant, 
when she stated that as it was unfenced and 
nnsurveyed she could not state the exact boun- 
daries, but that certain springs (actually on 
section 5,081) were on section 16,703. 

Held : That caveat emptor did not apply. 

GOTTBRMEYEB AND ANOTHER V. HaUCKB, 1 

J.Ri., N.S., S.C, 132. 

2 —'Deficient Acreage — Action 

for Damages, 

An action for damages does not lie against a 



Sale of Land. 

vendor under an affreement to sell a certain 
number of acres of land *' more or less," where 
the number of acres delivered faUs short of the 
number specified in the agreement. The pur- 
chaser cannot take what the vendor has to give, 
and sue him at law for damages in respect of the 
deficiency. 

The proper and most convenient remedy of the 
plaintiff is in equity, he should sue for specific 
performance of the contract, and ask in that 
action for compensation for the deficient acreage. 

Clarke v. Roberts, 3 J.R., N.S., S.C, 24. 

SALE OF LEASEHOLD.— ConcJi^ton Precedent 
— Independent Covenants— -Pleading. 

Declaration upon an agreement for the purchase 
of a leasehold of a public house with the stock- 
in-trade, &C. The purchase money to be paid 
as follows : — £200 on signing the agreement, 
£800 upon the assignment of the lease being 
executed by the vendor, and the balance, £700, 
three months after the date of the agreement. 
Averment, that the defendant paid the two first 
instalments and was let into possession. Breach, 
that he had not paid the balance. Plea, that the 
plaintifi* never had any leasehold interest in the 
premises, and had never assigned it to defendant. 

Held, on demurrer, a bad plea : That the 
execution of an assignment was not a condition 
precedent to the payment of the balance ; pay- 
ment of the balance having been fixed at a date 
which had no reference at all to the assignment, 
and which might have occurred before the 
assignment was made. 

Murphy and Another o, Thornton, 3 J.R., 
N.S., S.C, 46. 

SALE OF SHIP.— ^Th^id Purchase Money— 
Ora^ Contract 

A plaintiff cannot recover for the non-pay- 
ment of purchase money claimed under an 
executory contract for the sale of an interest in 
a ship registered under "The Merchant Shipping 
Act, 1864," must be in writing. 

Wright and Another v. Gurle, Mao. 45. 

BAIiVAQtlR,—A7nbiguoti8 Signal— Salvage on 
Towage Services. 

Where a vessel is in such a state of danger 
that serious consequences may possibly ensue, 
the placing her in safety 4i hours sooner than 
she could otherwise be in safety is not a towage 
but a salvage service. 

If assistance is rendered in response to an 
ambiguous signal, the condition of the vessel at 
the time assistance is given is the criterion as to 
whether the services rendered are salvage 
services or not. 

A signal hoisted by a ship in peril is not neces- 
sarily a signal of distress, so as to entitle any 
person going to her assistance, in consequence of 
such signal, to claim for salvage services. 

The Taiaroa, 2 J.R., N.S., S.C, 16. 
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80AB.— ^ Nbgugkncx. 



>i9e<;*'Sin^ Act, 1878. 
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SOIBNTBB.— <$?« M1SCRIKVOU8 Animal. 

— ^^ See " Shup Act, 187a" 

See Plsadin6, 32. 
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80IBE EACH A8. — Orown OrarU — Puft/ie 
RoaaWrroneoudy Included in Grant, 

■ 

It is a Baffioient groand for avoiding a Crown 
grant that it erroneonaly ^ves the grantee a 
roadway shewn on a public map or plan, by 
which ne and other persons purchased their 
lands from the Cnown, as having been reserved 
as a* public thoroughfare. 

RioiKA V, Whttb, Mao. 870. 






'See Crown Lands, 1. 
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'Set NAnvB Rnrayra. iTTL. 

Unloading Goods 
between High and Low Water Mark — 
Rights of Crown and Public --" The 
Public Reserves Act, 1854,*' Sections 1, 
8, 4, 6, 6— T'ott, Thorough and Traverse, 

^ There is no general common law right for all 
subjects of the Crown to load and unload goods 
upon land between high and low water mark. 

Under "The Public Reserves Act, 1854,'* 
which, by Section 2, empowered the Governor 

, to grant land between high and low water mark 
to the Superintendent of any Province and his 
successors, on such terms as he may think fit, 

, and enacts that the Superintendent shall 
(Section 5) hold the lands so vested in him for 
the public uses of the Province, and may 
dispose of them as if absolutely vested in him — 
the Governor granted a certain piece of land 
reaching to low water mark to the Superin- 
tendent of the Province of Canterbury, and the 
Provincial Council by an Ordinance called 
"The Timaru Landiug Ordinance," enacted 
that tolls, rates, &c., should be levied for the 
landing of soods on the said land, and that the 
Superintendent, &c., should have power to 
lease the same. Tolls were so appointed and 
leased to the plaintiff. 

Held : That the plaintiff might recover such 
tolls, the grant not being bad as derogating 
from any previously existing right of the 
public ; that the Provincial Ordinance was not 
tUtra vires; and that the toll was not toll 
thorough, but in the nature of toll traverse. 

SembU: That the Ordinance might be valid 
in respect of the jus publicamf as well as the 
jus prtva^um of the Crown. 

Crawford v. Lk Csbn, 1 C.A., 117. 

^0^— The above Act is repealed by ** The 
Public Reserves Act, 1881.'' 

SECOND ADJtJDICATIOJ^. — See Bank- 

BUPTOY, 61. 



SEOBET BARGAIN WITH PURCHASER. 
— See CoifPANY, 1. 

SEPARATE ESTATE.— <^c€ Cokviyancino, 
1. 



Wife. 



See Husband and 



See Bankritptct, 72.. "^^^ ^'7 



WoM«NJ9 Property Act. 1884." 
SET-OFF.— iS^ •« Crown Redrew Act, 1871." 



Se^ '•Married 



■^ee Appeal FROM Resident Maqib- 



trate, 4, 41. 

See Banker and CnaroicER, C 

'See Evidence, 28b 

See Baxkruptoy, 68, 

— jSw Assignee of Debts. 

See DsniiiTB. jt 7^.^^**^ '^ a^u:-*^ ^ 



SETTING ASIDE EXECUTION. — ^ee 
Bankruptcy, 6. 

SETTING ASIDE JUDGMENT.— 5te Appeal 
FBOH RESID^{rT Maoistrate, 34. 

Principal and Agent, 1. 
SETTING ASIDE VERDICT FOR DEPEN- 

SETTLED ACOOUOT.— ^ce Account, 2. 
SHAREHOLDER.— i^ee Company. 

SHARES IN SHIP.— <9ee Pleading, la 

SHEEP ACT, 1878.— Xto&i/tty f^ Servani-- 
Scienter — Scab, 

A servant who drives a flock of sheep for his 
employer is liable to the penalties imposed by 
Section 46 of *< The Sheep Act, 1878," unless he 
has a permit from the Iiuector, if even one of 
the sheep is infected wMi. scab, and this 
although he holds a clean cer€itioate for the 
flock, is unaware of the existence of the disease, 
and is driving throagh a clean district. 

Richardson v.^Enderby, 1 L.R.. S.C, 231. 



2 ." Sheep Act, 1878," See- 

tions 64, 65 — Conviction/or keeping ScoMty 
Flock— Mortgagee out of Possession — 
Right to seize and sell Sheep for Non-pay^ 
ment of Penalties, 

Where a conviction has been recorded against 
*'the owner" of a soabbv flock of sheep, the 
sheep can be seised and sold on non-payment of 
the penalties under Section 64 of the <* Sheep 
Art, 1878," as against a mortgagee not in pes- 
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Tysrell t7. Naylor. — g^^nmenT— P&trcf of AppovilmenfTylDeed or Wilt—Oeneral 
/ f Devise of v}hole_of Settle d Prorerty^Vo id Limitation of Part ^ . . ^j ^. 118 

5f AJC'WELL V. Dunn and Anothsb. — Marriage Settlement — Wife's Property — Life Interestf 
a/nd General Power of Appointment in Wife — Children to take in default of Appoint- 
I w tnent — Appointment by Wife to herself absolutely . . . . . . 310 
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Sheep Act, 1878. 

■ession, and although the warrant of distress is 
not issued for more than ten days after the 
conyiction. 

QtuBre : Whether such a seizure would be good 
as against a honajide purchaser or incumbrancer 
for value after the expiration of ten days from 
the conviction. • 

LsvTN V, Smart, 2 L.K, C.A., 290. 
See "Shebp Act" of 



1884. 

8HEBIFF. — Discharging Debtor mi patfment 
c^ Deht^ Action for Eiscajte - Liability jor 
Money received under Ca. Sa. — Pleading. 

Under a writ of execution against the person, 
the Sheriff took the debtor and subsequently 
(without the authority of the judgment credi- 
tor) discharged him out of custody upon pay- 
ment of the debt and costs. The Sheriff made 
his return, stating the arrest and the payment 
to him of the money. 

Held, upon demurrer : (1) That the form of 
the writ of Execution in the Beg. Oen, did not 
authorise the Sheriff to discharge a judgment 
debtor upon payment to him of the moneys 
directed to be levied under the writ, and that 
the Sheriff was liable to an action for escape for 
80 disohargiuff him. (2) That the execution 
creditor could recover from the Sheriff the 
moneys received from the debtor under the 
execution, it being averred that the moneys were 
received for the use of the creditor, and it being 
immaterial in what capacity the moneys were 
80 received. (3) That in an action for escape it 
was not necessary to aver that the debtor was 
taken in the district of the Sheriff. 

I>YBR V. FoBMAN, Mao. 104 ; also Forhan v, 
Dybb, 204. 

^0^— See now "The Sheriff's Act, 1883." 



•Extortion-^Prcuitice, 



In an action by an execution debtor agaiust 
a Sheriff for extortion, it is incumbent upon the 
plaintiff to show that he has been damnified by 
the act of the Sheriff. Where, therefore, the 
defendant, as Sheriff, seized and sold the goods 
of the plaintiff, under a writ of Jieri faciaat and 
the ^ross proceeds realised were not sufficient 
to satisfy the claim of the execution creditor. 

Held : That the plaintiff could not maintain 
an action for extortion against the defendant, 
althouffh he had deducted from the sross 
proceeds realised bv the seizure and sale of the 
plaintiff's goods a larger snm for the costs and 
charges of the execution than was warranted 
by law. 

CoBNiBH V. FoBHAN. Mac. 376. 



•See Solicitor and Cubnt, 1. 
See Plsadino, 10. 



'-Onus qf Proof .. .. 33^ 

SHIP AND SHIPPING.-PoM«n{jr«r«' Lujg* 
gage—Mcuter qf Ship — Liability for Act 
of Crew — Joinder qf Plaintiffs — Joint 
Property— Joinder of Dtfendants in Tort. 

Several passengers of one family, having two 
separate contract tickets, had goods, their 
several property, done up in one handle. The 
second officer gave the bundle to an intending 
passenger, who left the ship at Greenock, in 
spite of the protests of one of the plaintiffs. 
The captain was appealed to, and said ne would 
see to it, but nothing was done, and the goods 
were lost. Some (but not all) of the persons 
interested under the two separate passenger 
contracts, jointly sued the master and second 
officer in damages for the loss of the bundle. 
On appeal from the Resident Magistrate, 

Held: That the plaintiffs might sue in the 
Resident Magistrate's Court jointly for a tor- 
tious act ; that the master and officer were not 
improperly joined as co-defendants; that the 
iraster of a ship is treated quasi as principal, 
and is answerable for torts of nonfeasance of 
his officers and orew, who may therefore be 
joined with the master as defendants. 

Tilly and Anothbr (App.), Moir Xni> 
Othbrs (Resp.), 4 J.R., N.S., S.C.. 92; 
C.L.J., 87; 2J.R., 172. 

\ ^1^ \ 

2 Passengers^ Luggage 

— SeuAng Machine— Authority of Captain 
to sell Wreck — Agency, 

A " sewing machine " which has been used 
for the purposes of a passenger's ordinary trade 
or callioff, may be regarded both popularly and 
within tne definition of the decided cases, as 
''passengers' luggage" when carried on board 
a Government immigrant ship. When a ship 
is wrecked a master can only sell what belongs 
to unrepresented persons ; he has no right to 
dispose of the luggage of the passengers on 
board. 

Hyman (App.), OuTRBD (Reap.), C.L.J., 99; 
2J.R., 174. 

8 Sale qf Wreck and 



Cargo- Passengers' Baggage— Action by 
PoMonger against Agent of Ship and 
Auctioneer for Wrongful Conversion qf 
Passengers' Baggage. 

Tlie sale was advertised of the ship Surat, 
together with her cargo. The conditions of 
Bale specified iiUer alia the caigo. The 
purchasers took possession not onfy of the 
cargo, but of the plaintiff's baggage. 

Held : That the cargo did not include bag- 

Sge attached to the person of a passenger, and 
at although the purchasers might be liable 
for taking possession of the same, the defendants 
were not liable. Conversations in the auction 
room held not admissible to vary the oonditiona 
of sale. 

Sto&xs v. Beqo Ain> Another, 2 J.R., 9. 



— See Mandamus, 4. 
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DIGEST OF CASES 



Ship and Shipping. 



'8eeAuTowQoi>t 1,2. 



SHIP, SALE OF.— iSce Wabiuhtt, 2. 

8H00TIKG WITH INTENT.-^^^ee Criminal 
Law, 16. 

SIGNATURE BY ATTORNEY. — 8u 
Bankbuptoy, 17. 

BIONINO BLANK TRANSFER. - Stt 
Plbadino, 12. 

8LA1IDEB.— /alM Sepresentathn^PUading. 

In an Action for dander the very words used 
mnit be Bet forth in the declaration. 

An action for false representation (as dis- 
tinguished from an action tor slander) does not 
lie for publication of a defamatory report 
afiTeoting the credit of a person in trade or 
business where the very words used are not 
complained of and alleged in the declaration. 

BiBD V. McLean, Maa 383. 



2- 



■Pkading — Demurrtr — C09U, 



Where, in an action for slandering the 
plaintiff in his trade or business, the words 
used do not of themselves show with sufficient 
clearness that thejr were spoken of and con- 
cerning the plaintiff in his trade or business, 
an averment that the words complained of were 
spoken of and concerning the plaintiff's credit 
(coupled with an averment that the plaintiff 
was in trade, and in good credit in such trade), 
is sufficient to avoid demurrer. 

The declaration needlessly provoking a 
demurrer, leave to plead was given to the 
defendant without payment of costs. 

Baookman v. Skinker, Mac 402. 
Privileged CommuniccUicn — 



Pleading— Innuendo. 

To say of a tradesman that he has ^[one " to 
file his schedule," falsely and maliciously, is 
actionable, as the words must be understood to 
impute insolvency, and as having reference to 
«< The Debtors and Creditors Act, 1862," and 
to the schedule required to be filed under that 
Act. In declaring upon such words an innuendo 
is not necessaiy, as the}' are not to be regarded 
as mere cant or slang requiring interpretation. 

The defendant, as manager of a bank, having 
sued the plaintiff upon a bill of exchange, and 
obtained judgment and execution thereon, a 
friend of the plaintiffs (without the plaintiffs 
authority) waited upon the defendant and asked 
him to withdraw the execution. The bill sood 
upon had been accepted by the plaintiff for the 
accommodation of the person who waited upon 
the defendant. The defendant declined to 
withdraw the execution, stating in substance as 
his reason that the plaintiff went throush one 
door of the Supreme Court to file his sciiedule 
while a bailiff went out of another to take 
possession under the execution. 



Slander. 

Held: A privileged communication, beoaose 
there was an interest which rendered the ooea- 
sion, taking all the circumstances together, 
such as to justify unrestrained conversation. 

Bird v. MoLbam, Maa 409. 



■Rrfusal to Tax CasU^Heg. Gen, 



lei—CoaU— Practice, 

In taxing costs the Registrar can only look at 
the record ; and where, in an action for slander, 
there is nothing on the record to show that the 
jury found that the words were spoken out of 
personal malice, the plaintiff is deprived of 
costs. 

Where there are fa3t8 outside the record whic 
would entitle the plaintiff to costs in such a 
case, bis proper course is to move to have a sug- 
gestion of these facts entered on the record. 

Malaghakv. Winkhsim, 1 J.R., N.S«, S.G., 
18, HI. 



Certificate for Costa^Damages 



under 40$. 

The verdict of a jury in an action for slander 
assessing damages under forty shillings, casts a 
stigma on the action ; and unless there is some- 
thing on the face of the case to remove the 
stigma, a certificate for costs will not be 
granted. 

Shaw v. Macphxrson, 1 J.R., N.S., S.O., 
128. 

SLANDER OP OFFICE.— Prtrtfe^ccfOccorioii 
— PMic Meeting qf RaUpayerB — Pre- 
sence of Strangers. 

To a declaration in an action for slander, 
imputing bribery and corruption to the plaintiff 
in his office of Mayor, the defendant pleaded 
that the words were spoken at a public meeting 
of the ratepayers and inhabitants convened for 
the purpose of considering municipal business. 
The plaintiff replied that the meeting had not 
been convened or held under statutory or other 
authority, and that to the knowledge of the 
defendant it was open to and attendMl by per- 
sons who were not either ratepayers or inhabi- 
tants, in whose hearing the words had been 
spoken. 

Held : That the occasion was privileged ; that 
the circumstance that the meeting was not held 
b^ virtue of any legal authority was immate- 
nal ; and that the casual presence of strangers 
did not take away the privilege. 

HoDOKs V. Glass, 1 O.Bl and F., S.C., 68. 

SLANDER OF TITLE.— JITcceMary Aver- 
ments. 

An averment in the declaration of all actions 
for defamation that the slander was " without 
reasonable and probable cause " is not neoea- 
sary. But in actions for malicious proeecution 
the averment is necessary in the declaration, 
because it is the very essence of the. action. 

Hbaly v. Hkkman, 1 J.K., 189. 




C> RAK8OM V. ViLDiLS.— StaJider—PrivileQc-— Words sjyoJicn in Street audible to Bystanders 
—Misdirectioti^-New Trial .. 



147 
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Wood v. The Shaw-Saviij:. and Albion Ooupant (Limited). 
/^^OpercUiona^Safepy (^ the PtOflic 



— Wharves — Shipping 



188 
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Gb^ham Pitt & Bennett, In re. Ex parte Nolan & Skset [O.A.]. — Solicitor — Trtui 
I ^»j^. Estate — Costs — Personal Liability of Trustee — Bankruptcy of Trustee — Proof by 
"rS Solicitor — Trading aiid Non-trading Debts 617 
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SOLIOITOIL—See Law Praotitiokbr. 

SOLICITOR AND CLIENT.— i^ien on Jvdg- 
inent for CosU — Sheriff— Execution, 

A BoUoitor has no aathority against the will 
of his olioDt to take on ezeontion the body of a 
defendant against whom the client has through 
the agency of his solicitor recovered a judg- 
ment. And this is so even where the client has 
not ^id his solicitor's bill of costs, and althocigh 
the judgment debt and costs are satisfied be- 
tween tbe parties themselves with notice that 
the solicitor claims a lien for his costs in the 
action. 

A sheriff is not liable to the solicitor when in 
obedience to the instructions of the judgment 
creditor he discharges the defendant from 
custody under a ca. m. for the costs of an action, 
even although the sheriff has notice that the 
execution has been issued substantially for the 
benefit of the solicitor and in order to enforce 
his lien or claim for costs. 



RusssLL V. Babton, Mac. B79. 



2- 



Agreement to com^ 



►*•* 



promise Action—Specifio Per/nrman' 

During the progress of a suit for judicial 
separation, the terms of an agreement were 
settled by the solicitors of the parties, under 
which a deed of separation was to be executed, 
and in pursuance of the as^reement the record of 
the suit was withdrawn by tbe plaintiff's 
Boliciton The defendant having failea to com- 
plete the arrangement : 

Held : That the undertaking to arrange, and 
the withdrawal of the record pursuant to that 
nndertaking, formed a sufficient conaideration 
for the agreement to enter into a deed of separa- 
tion. 

MrrcHKLL V, Mitchbll, 2 J.R., N.S., S.C., 
166. 



3 



•Entire Contract, 



The employment of a solicitor to conduct a 
cause forms an entire contract ; the work done 
under it creates only one cause of action ; and 
no action can be mainteined for anv part of the 
work done until the signed bill has been 
delivered on completion of the contract. 

Bakton (App.), Allen (Resp.), 8 J.R., N.S.» 
C. A., 46 ; 2 J.R., N.S., S.C., 233. 



See Pragticb, 2. 



SOLICITOR . GENERAL. — Prerogative qf 
Crown. 

The Crown has the {wwer, unless teken away 
by legislation — of appointing a Solicitor-Genend 
in New Zealand, and the prerogative of the 
Crown is sufficiently delegated to the Governor 
by his commission. 

SoLiorroR-GBKiBAL V. Corporation or 

DVNBDIN AND OtHIBS, 1 J.R., N.S., 

S.C., 1. 



SOLICITOR'S LIEN.— ^<5< Libbl, 5. •^ ^/l^t/tfuuf ^^7^ 

SPEOIFIO CHATrBLS.-i»« Bill of Saxb, ^ ^^^^ ''^ 
2,3. 



Set Wabrantt, 1. 

SPECIFIC PERFORMANCE.— ^fn%tf% qf 

Agreement, ^^ 'f^ou£.uj<^ j6>aj^AJ 

The defendant beins the lessee of an hotel ^>^ aJ / p y^ 
which was mortgaged by him to B., agreed in ^^ ' ^ /o. 
Writing with the plaintiff to let him have the 
lease of the hotel m consideration of his teking 
up B.'s mortgage. By a receipt in writing 
defendant acknowledged the payment to him 
of £35, part payment of a bonus of £400 pay- 
able by plaintiff to defendant on sale of the 
lease. 

Held : That the agreement was not so 
ambiguous as to prevent specific performance 
being decreed ; that the agreement and receipt 
were not repugnant ; and that the contract was 
capable of bearing the construction that the 
plaintiff was to take an assignment of defeu- 
daul'a leae., Mud in consideratiou . . r to 
pay off B.'s mortgage, and give defendant a 
bonus of £400. 

Harding v. Crowhurst, Mao. 41. 



2 Salt qf Pas- 

toral Runs and Sheep— Riek of Purchaser 
Public Reserves Proclaimed — " South" 
land Waste Lands Act, 1865." 

Two runs, containing about 12,800 acres, in 
the Province of SouthUnd, together with the 
sheep thereon, having been sold by the plaintiff 
to the defendant, and part of the purchase 
money paid, nearly one-half of the area of the 
runs was afterwards set apart as a reserve, for 
the purpose of satbfying the claims of the con- 
tractors for the construction of a line ot railway 
in the Province. In a suit for specific perfor- 
mance of the contract by the vendor against 
the purchaser : 

Held : That the power to create the reserve 
having been conferred by "The Southland 
Waste Lands Act, 1865," the contract for the 
purchase of the runs and sheep was entered into 
by the purchaser subject to tbe risk of the 
power being exercised ; and that he was bound 
to perform his contract, notwithstanding the 
creation of the reserve. 

Manino V, McGibbok, Maa 737. 



hold — IHtle qf Lessor- 
Pleading, 



- Sale qf Lease' 
■Maori Lease — 



The rule of equity that the vendor of leasehold 
in seeking to enforce specific performance of a 
contract of sale, must show a good title in his 
lessor, is inapplicable to the case of the sale of 
land held under lease of a Maori who held the 
same under an underteking from the Government 
of New Zealand that his title should be per- 
fected, the purchaser having notice of these 
facto ; and under these circumstances, a 
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DIGEST OF CASES 



Specific Performance, 

deoUration for speoifio performance need contain 
no averment of sach good title in the lessor. 

TwooooD V. Barlow (Appu)» IJ.R, 14. 

4 Relief not ahle 

to ht Carried into Effect. 

The Court will never decree a form of relief 
whioh it would be impossible to carry into effect, 
but will leave the party to his remedy at law. 

Where, therefore, specific performance of an 
agreement to purchase an hotel was sought for, 
and the declaration stated that the defendant 
could procure t£% transfer of the license to the 
plaintiff, and it appeared the license had expired 
when the demurrer was taken, the Court refused 
to decree specific performance. 

Day v. Hammet, 1 J.R., 64. 

5 Parol Agree- 
ment—Part Performance— Parol Admis- 
sions, 
The declaration set out an unsigned memo- 
randum as containing the terms of an alleoed 
verbal agreement. Also a receipt for £30, but 
without any words connecting the receipt with 
the agreement. 

Held: That the receipt could not be con- 
nected with the alleged agreement by parol 
evidence. 

Mere entry for a temporary purpose is not 
such a possession as to amount to part per- 
formance. A parol admission macte subse- 
quently is not admissible to dispense with the 
signed memorandum required by the Statute 
of Frauds. 

KiTCHiNO V. McCarthy, I J.R., 185. 



6 



Personal Services. 



Covenants for 



The Court will not decree specific per- 
formance of an agreement for a leas3 at a 
peppercorn rent where the agreement provides 
that the lease shall be " subject " to the same 
conditions as are in this agreement contained,*' 
and the conditions are covenants for personal 
services. 

GiLHoVR V. Brucs, 2 J.R., 119. 



7 — ^_ Contract not 

under Seal — Educational Corporation — 
Statute of Frauds, S. 4. 

An agreement to take a lease of land for years 
from an Education Board, incorporated under 
a Provincial Act, requires the common seal of 
the Corporation. ''The Statute of Frauds,** 
Section 4, does not make suoh an agreement 
valid merely because there was a memorandum 
in writing signed by the party to be charged ; 
and putting the contract in suit does not render 
it obligatory on the Corporation. 

Semble: The will of a Corporation can only 
be expressed by its common seal. 

KsLsoN Education Board v, Roberts, 1 
J.R., N.S., S.C., 117. 



Specific Performance, 



8 



— — Time — Waiver 

qf Objections to TUl<i — Collateral ContraeL 

In a contract for the sale of land, time is not 
of the essence of the contract unless it ii 
stipulated that it shall be so. 

In a suit for specific performance it is for the 
Court to determine whether or not the vendor 
can make a good title ; and until it appears that 
the objections to the title cannot be got over, 
the fact of their not having been waived ifl 
immaterial ^ 

B. contracted with D. to purchase a piece of 
land at a fixed sum, to be paid within three 
years, and it was stipulated that the buildinga 
and crops standing upon the land at the end of 
the term should be regarded as the chattel 
property of D. , purchasable by B. at a valuation 
at his option ; or if he declined to buy, then he 
was to give D. two months' notice, so that D. 
might remove the buildings and crops from off" 
the land. 

Held: That the contract to purchase the 
crops and buildings was collateral, and its 
existence would not prevent the Court from 
enforcing the agreement for the sale of the 
land. 

BcTRKE Ain> Another v, Drailk, 2 J.R., 
N.S., S.C., 102. 



9 Agreement 

for LeoAe of Lands with Purchasing 
Clause-^ UnexectUcd LeoM— Right to rely 
on Agreement, 

An agreement in writing for a lease of land 
for a term of years contained the words " with 
purchasing clause at any time during lease at 
£12 per acre.'* A deed of lease was uterwards 
drafted and engrossed containing a clause by 
which the lessor covenanted to convey " imme- 
diately on full payment of the price of the said 
land '* ; but this engrossment was never 
executed, owing to the refusal of the defendant 
to execute it. Notice of election to exercise 
the right of purchase was given in writing by 
the lessee, but the defendant refused to convey. 

Held, on demurrer : (1) That if the covenant 
to convey contained in the engrossment of the 
deed of lease represented the real agreement 
between the parties, no contract for the sale of 
the land had oeen created, the plaintiff not hav- 
ing paid the purchase money. (2) That if the 
plaintiff could make out a better case under the 
original agreement, he was not bound by the 
subsequent unexecuted engrossment. (3) That 
under the agreement the notice given by the 
plaintiff constituted a contract, and that he was 
entitled to rely on the agreement. 

McLaren and Another v. Smith, 3 J.K^ 
N.S., S.C., 17. 
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— ^ ■ Purchasing 

Clause — Lessor Domiciled Abroad — 
Tender of Purchase Money— Ttme and 
Place of Payment. 

Where the lessor is domiciled abroad, and 
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Specific Performance. 

the land is held under a lease containing a 
right to purchase within the term, the lessee, if 
he elect to purchase, is bound to give reasonable 
notice within the term to the lessor or to 
someone on his belialf , both of his . election to 
purchase and the time at which he proposes to 
pay the purchase money. Where in such a 
case no place of payment has been appointed 
by the lessor, the lessee should appoint a 

S articular place for payment and use reasonable 
iligence in notifying such appointment through 
the post or otherwise. 

The Court refused to decree specific perfor- 
mance of a contract for sale of land in New 
Zealand, the lessor being domiciled in Edin- 
burgh, where it appeared that the plainti£f had 
not used any diligence in notifying the lessor or 
his agent of his election to purchase and of the 
time and place appointed for payment of the 
purcnase money. 

Calder v. Duff, 3 J.R., N.S., C. A., 34. 
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Sale of Land at a Valuation — Costa. 



The Court cannot decree specific performance 
of a covenant to sell land at a price to be fixed 
by valuators where there has been no valuation, 
notwithstaniling that the abaeoce of a valuation 
is due to the default of the party resisting 
specific performance. The fact that a minimum 
value is put upon the land by the covenant does 
not enable the Court to decree specific perfor- 
mance. 

Bebs and Wi Pera v. Johnston, 3 L.R., 
8.O., 1. 



AND MORTOAOBE, 9. 



5, 6, 7, 33. 



■See MoRTOAOOR 

'See Contract, 
— See Lease bt 
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8PE0IFI0 REllKF,^Non')oinder qf Parties. 

Where the plaintiff sues only in his capacity 
as trustee, he may sue his co-trustee for an 
account without making the cestuique trusts 
parties. 

Davies v. Lyon, 1 J.E., N.S., S.C, 86. 
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— See Pleading, 




SPLITTING DEMANDS. — See Appeal 
FROM Resident Magistrate, 40. 

STAMP DUTIES.— Bill Originally Unstamped 
— Admissibility — ** Stamp Act,** S.s. 14, 
^ 16, 17, 30, 31, 37. and 43. 

' Although ** The Stamp Duties Act, 1866,'* 
Section 14, makes it penal to sign, issue, or 
accept a bill of exchanse without the same 
being stamped, a bill sued upon by an indorsee, 
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Stamp DtUies. 

which when produced at a trial was duly 
stamped, is not invalid because it was proved to 
have been unstamped at the time of the drawing 
and acceptance, nor is it inadmissible in evidence 
under Section 30. The Stamp Act does not 
prohibit parties from stamping a bill after it has 
been made, &c., aod although the sections 
empower the Commissioners and officers of the 
Court to stamp documents after their execution, 
they do not apply to bills of exchange, and they 
are expressly prohibited by Section 43 from 
stamping notes or cheques after execution. The 
16th Section, which permits holders of certain 
documents, including bills of exchange, to affix 
an adhesive stamp, does not apply merely to 
holders of foreiga bills, who by Section 25 are 
directed to affix adhesive stamps before presenta- 
tion for payment. 

An insufficient cancellation of a stamp under | 
Section 17 involves no other consequence than 
the penalty. 

The Bank of Australasia v. Reid and^ 

Others, 1 C.A., 94. > 

I 

Note. — The above Acts are repealed. See 
"The Stamp Act, 1882." 

2 ** Stamp Act. 1866."! 

Sections 36 and 37 — "Stamp Duties^ 
Amendment Act, 1867/' Sections 5 and 
9 — CancelkUion qf Agreement Stamp — \ 
Admissibility in Evidence — Payment oj. 
Penalty and Duty. 

An agreement bearing a proper adhesive 
stamp, but cancelled by one party only, is no^ 
admissible in evidence (Act 1867, Section 9) j 
and a person using it is subject to a penalty ol 
£10, under the Act of 1866, Section 17, and thj 
Act of 1867, Section 5. 

The agreement may, however, be received ii 
evidence under Sections 36 and 37 of the Act ol 
1866, on the conditions therein mentioued beins 
performed. 

But the person offering the agreement in 
evidence must pay not only the penalty of £10, 
but also the duty of Is. ; because by Section 1 
of the Act of 1867, in the absence of prope , 
cancellation, the stamp is to be of no avalL j 

Fox (App.), Holmes (Resp.), 1 C.A., 167. 

Note. — The above Acts are repealed. So 
«* The Stamp Act, 1882." ] 

3 *' Stamp Act,** Sections 72 

77, and 78. 

Section 73 of " Stamp Act, 1882," controls • i^^^^^ 
the provisions of Sections 77 and 78, and /3 /i ") .^< ^/" 
therefore a promissory note may be stamped j^.^^^ 
with an adhesive stamp by any holder of it, 
and is receivable in evidence. 

McLaren v. Walker, 2 L.R., S.C, 150. 



• ■ S 

B = 

• c ^ 



4v«.' 



Exemption — Mantifacturing 

Company. 

A manufacturing company which by its 



Fisher, Iil re.—'' TJic Stamp Act, 18S2,'* Schedule 3, Subsection 2— Settlement— Decla- 
ration of existing Trust .. . . . . . . . . 
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DIGEST OF CASES 



Stamp DuHes. 

Artiolet of Auooiation is empowered to promote 
companies, and to acquire and sell patents and 
licenses, is not a company formed ezclnsively 
for manufaotariog purposes, and is not entitled 
to be exempted from payment of stamp duty. 

Re Thk Electric Light and Power Gom- 
PANT, Limited, 2 L.B., S.O., 28. 

■** Stamp Act, 1882," S.s. 
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4 ISW^^* '^^* "^"^^ "^ ^^ — Promissory Note 
^ ' *- Stamp— GancdlcUion by Holder, 

Held, by Johnston and Gillies. J J. (Williams, 
J., dvbitante), affirming the decision of Prender- 
gast, C.J., and RichmoDd, J.: That Section 73 
of the " Stamp Act, 1882," is not so controlled 
by Sections 77 and 78 as to prevent a promissory 
note from being stamped by any holder of it 

jjWALKjBi V. McLas^n, 2 L.R., C.A., 262. 

STATUTE OF FRAUDS. — PaH Perform- 
ance — Damages for Breach ofCojUract, 

Part performance of a verbal contract relating 
to land, within the Statute of Frauds, is not 
enfficient to enable the plaintiff to recover from 
the defendant, in an action for money, either 
the consideration stipulated for, or damages for 
the breach of the contract. Bat he may, 
according to the circumstances, recover money 
paid, or paymAut for work done on a quantum 
m>eruit, under such a contract. In such cases 
the action is not brought to enforce the contract, 
but is brought on the assumption that such a 
contract does not exist. This course, however, 
can only be taken where the facts give rise to a 
new and implied contract, and in such a case, 
the cause of action would be the non-perform- 
v\^ ance of the implied contraot 

Wi Ranoi Ranqi v. Sutton, 3 J.R., N.S., 
S.C., 139. 



2 Part Perform' 

ance — Pleading —EvideTice in Mitigation, 

A., beinff the owner of land, agreed to sell it 
to B. and handed him the Land Revenue 
Receipt for the purchase money. B., having 
borrowed money from Y., handed him the 
receipt and verbally agreed to execute a mort- 
gage. B. became bankrupt, and A. sub- 
sequently transferred the land to Y. 

Hdd : That these facts could not be pleaded 
by A. as a defence to an action by B.'s trustees 
for the value of the land, nor could they be 
g^ven in evidence in mitigation of damages. 

Held also : That Y.*s agreement with B. was 
not enforceable — that his possession of the 
receipt and payment was not a part performance 
sufficient to take the case out of the. Statute of 
Frauds. 

Chbistib and Othebs v. Powlbs, 1 L.R., 
S.C., 106. 



Parol Truit-^ 

Equitable Might, 

The 7th Section of the Statute of Frauds does 



Statute of Frauds, 

not prevent the existence of a trust being 
proved by parol evidence where the oonseqaenoe 
of allowing conclusive effect to be given to a 
denial of the trust would be to deprive a person 
of property to which prior to and independent 
of the trust he was entitled. In an action 
claiming that the defendant might be decreed 
to be a trustee for the plaintiff of a moiety of 
certain lands, and in which the plaintiff alleged 
that having effected a written agreement for 
the purchase of the land and paid part of the 
purchase money he agreed upon, the defendant 
paying the balance of the purchase money to 
become a joint owner of the land with him, and 
allowing the conveyance of the land to be made 
in the defendant's name alone. 

Held: (1) That the plaintiffs relief was not 
based upon any matter the subject of a contract. 
(2) That the facts, apart from any agreement, 
were sufficient to make the defendant a trustee 
for the plaintiff of a moiety of the land. (3) 
That the 4th Section of the statute had no 
application. (4) That for the defendant to keep 
the estate would be a fraud which the statute 
would not shelter. 

BuRTT V, Eabl, 1 L.R., S.C. 146. 



'See Master and Ser- 



vant, 1. 



•See Lease bt Cor- 



poration. 



-See Principal and 



Agent, 7, 8. 
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'See PuBUo Works, 



See Contract, 30. 



STATUTE OF LIMITATIONS.— Promwc to 
Pay when able. 

Where a defendant promises to pay " when 
able," the question when he was able to pay is 
for the jury ; and the jury will be justified in 
accepting that statement which tells against the 
defendant's interest in the action, where he has 
made one statement at one time in furtherance 
of his then interest or object, and another 
statement at another time when his interest and 
purpose have changed. 

Driver v, Lsabmouth, IJ.R., 41. 
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'See Land. 
'See Partner- 



ship, 4. 
STATUTOBT AWARD.— ^ee CoRPORATioir, 

STAT OF l^OCEEDmOS.— fi'w Bahmko 

Company, 2. -4£^ 'Hxslo^ui ^9\dtsuiAJUkS^ " 

SUMMARY C0KVICTI0N.~/9e<! Atpiaui 
FROM Justices, 1. 



-- Kmau^a, ^?7\^,j 

j Cameeon AND Othjbs t; Cambeon [O.k,], -statute of Frauds-Verbal Contract-Land 
-Father and Sonr-^Part^Performcmce-Possession-Expenditure on Improvements— 
7 Claim against Estate of Deceased Person— Evidence corroborative of Claimant . . 642 
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ATTOitNEY-GENERALi'. Mk. JUSTICE Edwabds [C.A.] . — " T/w Supvenie Court Act, ma^'' 
— " The Constitution Act, 1852 "— " The Civil List Act 1863 Amendment Act, 1873 " 
Q — Judge of Supreme Court during Oood Behaviour — Power of Oovemor to appoint 
T Additional Judge without consulting Parliafnait — Ascertainment and Establishment 
of Salary — Act of Settlement — Power of Oovemor or Minister to contract for Payment 
of Salary — Judicial Independence — Constitutional Principle — Imperial Statutes in 
force in New Zealand 32L 
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^ Donaldson v, Gledstanks.— Practice — Subpcma-^Adjoumntent — WUiiesses* Expenses— 

p Supreme Court — Rules Nos. 173 and 248 .. 263 



Sawyibb v. The Caledonian Gk>LD-MiNiNQ Govpant (Limited). — Costs — '* The Mining 
g" Act, 1886,'' Sections 260, 25S-~Appeal—lUh6aring'^The Supreme Court Code, Third 
Schedule, Table C, " Appeals froin Inferior Courts ** 
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SUMMING VT.See Pbactige, 4. 

SUPEEINTENDENT, Action Against - 
Power to Contract— Execution^** Pro* 
vindal Law Suits Act, 1858." 

The SaperinteDdent is not liable to an action 
under '*The Provincial Law Sails Act, 1858," 
unless it touches or concerns the property of the 
Province. The Superintendent has not, virtute 
officio, any power under the Conititution Act, 
or, <*The Prov^cial Law Suits Act, 1858," to 
enter into any contract or engagement involv- 
ing the payment of money out of the Provincial 
revenues without the sanction of the Provincial 
Council. No right of execation is given under 
I* The Provincial Law Suits Act, 1858," upon a 
judgment recovered against a Superintendent. 

McCaul V, WiLLiAMRON, Mac. 347 ; Murray 
V, Maoandrew, Mac, 360; Ec«les v. 
Taylor, Maa 334. 

Powers — Action 



against Superintendent on Contract — 
Limitation — "Provincial Law Suits Act, 
1858/* S. 5 — Thing Done in Execution of 
Office. 

The non payment of money by the Superin- 
tendent of a Province in pursuance of a contr^t 
entered into by him as such Superintendent, is 
not within the 5th Section of '* The Provincial 
Law Suits Act, 1858," a thing done by him in 
the execution of his office; and therefore an 
action to recover for such breach of contract 
need not be brooght within six calendar months 
next after the breach. Distinguishing Stevenson 
▼. Harris (Mao. 321). 

Holmes and Another v. Rolleston, 2 
C.A., I, 

NoU.— ** The Provincial Law Suits Act, 
1868," is repealed. 



A 



3 Powers — Contra^ — 

Ra'dway — "Immigration and Public 

Works Ad, 1872," S. 34— " /VwincioZ 

Law Suits Act, IS5S"— Landlord and 

Tenant — Payment of Rent — Estoppel 

The plaintiff got a lease for a year of the 
refreshment rooms at a termmus of a railway 
from P. and O., who were then owners. Durins 
the year the General Government arranged 
with the defendant (the Superintendent of the 
Province) for givins him a lease of the railway 
and the control of its working, under ''The 
Immigration and Public Works Act, 1872," 
Section 34. P. and O. and the plaintiff paid 
the rent to the railway officials, appointed by 
the Provincial Government, and it went into 
the Provincial Treasury. The plaintiff brought 
an action against the defendant, as Supenn- 
tendent, for wrongfully expelling him and 
putting out his goods contrary to uie terms of 
his agreement with P. and 0. 

Held : That no tenancy between the plaintiff 
and defendant arose by estoppel or otherwise ; 
that there was no interest created in the 
defendant which made the railway '* property 



Superintendent, Action Against, 

of the Province," within " The Provincial Taw 
Suits Act, 1858," and that a Superintendent 
cannot bind the revenues of the Province by 
acts for which there is no legal warrant. 

DoDSON v. Mac ANDREW, 2 C.A., 588. 

SUPERINTENDENT, POWERS OF.— ^e« 
Contract, 22. 

SUPREME COURT.-'Oranting RuU nm to 
be heard in another District, 

A Judge of the Supreme Court has power to 
grant a rule nisi to be heard in another district. 

Gregg v. Kruli, 1 J.Bw, 132. 

SUPREME COURT JUDGE. — Special 
Commission — " Supreme Court Judges 
Act, 1858." 

The appointment of a Judge under "The 
Supreme Court Judges Act, 1868," to hold 
office during the Governor's pleasure, was not 
open to question merely because it was in terms 
limited to the holding of a Circuit Court at a 
particular place. Such an appointment was for 
a " temporary purpose" witnm the meaning of 
the Act. 

LONOUET V, KiNGSWELL, 2 J.R, 133. 

Note, — The above Act is repealed by "The 
Supreme Court Act, 1882." 

SUBOHABOE AND FALSIFYING.— ^«e 

AOCOUNT, 2. 

SUSPENSION OF ACTION. - Iferv^r- 
Jldortgage by One or Two Co-contractors — 
After-plea of Judgment Recovered — 
Practice — Judgment by Default- Order , 
For, and Entering Up, Judgment, R. G. 
1856, Rule dOS— Operation of Judpnent 
by D^auU against One qf Several Co- 
contractors, 

The declaration against J. and T. was for 
£1426, on money counts. T. did not appear or 
plead. J. pleaded, in bar of the maintenance 
of the action, that he and T. carried on business 
as sheep owners, and incurred the debt as 
partners ; that the partnership was dissolved 
on the 22nd June, 1870 ; that by deed of that 
date T. covenanted with J. to discharge the 
partnership debt to the plaintiflEs, of which the 
plaintiffs bad notice ; that on the 2nd July, 
after the commencement of this action, which 
was for the whole partnership debt, the 
plaintiffis causecf T. to be arrested on mesne 
process ; that before the commencement of the 
action the defen«lants, in the ordinary course of 
business, had delivered wool to the plaintiffs of 
the value of £500, to be sold by them for the 
benefit of the defendants, and to be accounted 
for ; that on the 8th July, after action brought, 
the plaintiffs and T. agreed that plaintiffs 
should dispose of the wool, and apply the pro- 
ceeds in part satisfaction oli their claim, 
and give tne defendants' credit therefnr, and 
take the wool at £426 till the result of the 
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Suspension of Action. 

sales shonld be known, and that the plaintiffs 
should take the acceptances of T. for £1000, the 
alleged balance, and stay all further proceedings 
in the action against T. The plea then averred 
that T., in order to satisfy the claims, gave, and 
the plaintiffs received, certain bills ot exchange 
in payment of the sum of £1000 ; and that T., 
by way of collateral security, conveyed to the 
plaintiffs, by deed of 8th July, all his real and 
personal property, with an exception. At the 
trial the fury found that the plaintiffs did not 
agree to stay the proceedings, and that T. gave, 
and the plaintiflfe leceived, the bills for £1000. 
hxU not in payment. The deed of mortgage 
professing to be by way of collateral security, 
recited the arrest of T., and that the plaintiffs 
agreed to release him on his executing the 
assignment, and that it was to be security for 
any sum which might be found due. 

Immediately before the trial, the plaintiffs 
obtained an order from a Jud^e for payment by 
default against T., but the judgment was not 
form^ly entered up. J.'s counsel asked leave 
to plead the judgment recovered against T., as 
an after-plea, but was refused. It was argued 
in the Oaurt, but the point was afterwards 
abandoned, that the plea and facts amounted 
to a defence by way of accord and satisfaction. 

HM : (1) That the right of action against 
the defendants was not, by the fact of the 
plaintiffs taking the bills, suspended until they 
should have proved unproductive, because they 
were not taken in payment. (2) That there 
was no merger of the simple contract debt in 
the deed of assignment : a mortgage by one of 
two persons jointly indebted to the mortgagee, 
not (<iving a co-extensive remedy. (3) That the 
Judge below rightly refused leave to plead an 
after-plea of judgment recovered ; and that 
such plea could not have been proved, the 
judgment not having been entered up. 

A minute by the Judge, endorsed on an 
affidavit, giving leave to enter up judgment, 
even thoueh followed by an entry m the Regis- 
trar's book, is only a recorded direction under 
Reg. Gen., r. 308, and does not constitute a 
judgment 

SembU : That there is no authority for saying 

that, in an action against two co-contractors, a 

judgment by default against one operates, ipso 

factOt as a bar against carrying on the action to 

judgment against the other co-contractor. 

Taylob and Watt v, Jordan and Tago, 1 

TAXATION.— iS^ej the Cases coUeoted under 
Pbacticb and Costs. 

TAXATION AFTER PAYMENT. — Sw 
Law Pbactitionbrs, 11. 

TELEGEAM.— -S^^c Contract, 7. 

JjJqU, — Transcript of telegrams, without 
proof of signature, are admissible in Court as 
prtma> JwAt evidence of the matter therein 



Telegram, 

contained. Vide S. 25 "The Electric Lines 
Act, 1884." 

TENANTS IN COMMON.— PcwtoroZ Lands 
—Entering in due Season^Omter — Con- 
version. 

A tenant in common may maintain an action 
against his co-tenant for an actual ouster ; but 
he cannot maintain trespass against his co-tenant 
for entering in due season with sheep and taking 
the herbage, for each and every cd^tenant has 
primarily an equal right to do so ; and in the 
case of pastoral lands, the whole yeu: must be 
considered in diie season. One joint owner 
cannot maintain an action against his co-owner 
for conversion of the joint property. 

White and Another v, MgEellar and 
Others, 1 J.R., 1. 

See Contract, 9. 

___^-^_-^ — See Pleading, 28. 



TENANTS. JOINTS AND IN COMMON.— 
See Native Lands, 2. 

TENANOT AT WILL.— <Scc Land Trahsfer 
Act, 4. 



. Tg See Limitation. 2. ^ __ 

TITLE TO LAND IN QUESTION.— i5ec 
Mandamus, 11. 



Jurisdiction, 8. 



See, 

Appeal from Resident Magistrate, 12, 
17. 

See 

See 

Sejt 

See 



Prohibition, 20, 22a. 



Appeal from Justices, 7. 



Easement, 2. 

TITLE.— Xe<7a/ atvd Equitable— Legal Title in 
Crown— Equity as against Crown, 

There is the same distinction in New 2iealand 
as in England between legal and equitable titles, 
although the procedure in respect of them is 
different. An unwilling purchaser cannot be 
forced to take an e<^uitable title, while the legal 
title is outstanding in the Crown. 

Quaere: Whether there is an equity, pro- 
perly speaking, against the Crown. 

yj McManaway w. .Cleland, 1 C. A., 343, ^ 

TOhLB^—ConstitiUion Act— Provincial Ordi- 
nances — Provincial Legislalion Affecting 
Contracts with General Government, 

A Provincial Ordinance which enacted that all 
vehicles " ezolusively " employed in carrying 
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f^^Tort — Dep\ving Owner of Use of Property— Measure of Damages . . 4flO 



Morris v. The Canterbury Tramway Company (Limited).—" The Tramtoays Act, 

/O 1872,** Section 27— Repair of Road to Satisfaction of Local Authority . . . . 624 
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Tolls. 

Her Majesty's mails should be exempted from 
liability to tolls imposed by the Ordinanoe, was 

Held : Not to iafringe the 6th Sab-section of 
Section 19 of the Coostitution Act, which pro* 
hibits Provincial le^lation regulating post 
offices and the carnage of letters within the 
Provioce. 

Semblei An Ordinance impowng tolls on 
Tehioles so erclasively employed, would be an 
infraction of Sub-section 6 of section 19 of the 
Constitution Act. 

At the time when the plaintiff entered into a 
contract with the Postmaster-General for the 
conveyance of mails, the Provincial Ordinance 
exempted from liability to tolls all vehicles 
carrying Her Majesty's mails. During the 
oontinaaoce of the contract an Amendment 
Ordinance was passed limiting such exemptions 
to vehicles '* exclusively " so employed ; 

Held : That although the plaintiff's contract 
was rendered more burdensome by the passing 
of the amended Ordinance, that circumstance 
in no way affected the validity of the Ordinance. 

HoYT AND Another v. Habris (Supt.), Mac. 
328. 

2 EkcemptMm —MaU Coach^** Post OJiee 

Act, 1858." 

The common law exemption of Her Majesty 
and her servants from all tolls only extends to 
her person and those in actual attondance on 
her, and not to mail contractors. 

A carriage not exclusively employed in the 
the carriage of letters, owned by a person who 
has a contract for the carriage of mails, is not a 
" vehicle belonging to her Majesty the Queen, 
her heirs, or successors, or employed in her or 
their service." 

Thouson v. High, 2 J.R., 61. 
GouGH V AsHTON, 2 J.R., 32. 



•Exemptions^ Carriage qf Mails, 



A provision in a Provincial Toll-gates Act, 
that no toll shall be demanded or taken for any 
vehicle which shall at the time beingbelong to her 
Majesty or be employed in her service, applies 
only to cases where the vehicle is exclusively 
employed in such service. Therefore a carriage 
in which a person who contracted with the 
Postmaster-General of the Colony (under bond 
to her Majesty) carried the mail», and also 
carried passengers and goods for hire, is not 
exempt under the Act. 

Young (App.), Percy (Resp.), 3 C.A., 62. 

-yote.— See Silary v. Maeara, 1 L.R., C.A., 
42. 



4 ** Post Office Act, 1881," S. 82 — 

Exemption of Coaeh Carrying Hails. 

A coach in which mails are carried under the 
authority of the Postmaster-Generid is exempt 
from toll under Section 82 of "The Post Office 



Tolls. 

^pS *^1- , ^^^ ▼• ^««y (3 C.A., e2) 

distinguished. 

Hilarys. Macara, 1L.R., O.A., 42. 

See Provinoial Ordikahob. 



'See Skashorb. 



TOBtT'— Action against SuperintenderU, 

Where the power of appointment of sub- 
inspectors of sheep was vested by the Proviocial 
Ordinance in the inspector, it was 

Held: That the Superintendent was not re-, 
sponsibfe either under " The Provincial Law 
Suits Act," or at common law, for the wrongful 
or negligent conduct of the sub- inspectors. 

Jones v. Maoandrew (Supt.), Mac. 639. 
TBADE MARK.-- ImUatUm — FraudtOent f,, /Wi/i^i-^i 



Intent— Ir^uncHon—** Trade Harks Act, JL 



1866. 

The plaintiffs had for many years sold a 
medicine, invented and manufactured by them, 
under the name of " Painkiller." The medicine 
was sold in bottles, with a wrapper and label of 
a peculiar description. The defendants subse- 
quently manufactured and sold a medicine 
resembling that of the plaintiffs in colour and 
taste, calling it by the same name, and using 
bottles, wrappers, and labels closely resembling 
those used by the plaintiffs. The defendants 
bad obtained a certitioate of registration under 
the Act before the plaintiffs ^* med a«j. 

Held: That the imitation of the bottles, 
wrappers, and labels used by the plaintiffs 
indicated an intention to mislead purchasers 
into the belief that the defendants* medicine 
was the same as the plaintiffe' ; that the regis- 
tration of the defendants' trade mark was 
inoperative as against the plaintiffs ; and that 
the plaintiffs were entitled to an injunction. 

Davis and Another v, Wilckkns and 
Othrrs, 4 J.R., N.S., S.C, 35. 

TRAVEBSK OF ACCEPTANCE. — See 
Bills and Notbs. 

TRESPASS. — Judgment not set aside-- 
EstoppeL 

After the commencement of an action in the 
Supreme Court, the plaintiff's claim was settled, 
but in ignorance of the settlement the plaintiff's 
solicitor signed judgment and issued execution, 
under which the debtor's goods were seized, but 
not sold. 

Held: That an action for trespass was not 
maintainable before the judgment and execution 
had been set aside, the process being valid and 
subsisting at the time it w«s acted upon. Ba^ 
V. Pitting (6 B. and C, 38) distinguUhed. See 
Huffer V. AUI^ (2 J.B., Exoh. 16). 

RoGRRS V. Stavklt, Mac. 437. 
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TVeipois. 



Trustee. 



-Judgment and SxeetUwn 



«et cuide. 

Where judgment U signed a day too "oon and 
ezecDtioo isBued. and the goods of the defendant 
seized, an action for trespass will he against the 
plaintiff and his solicitor upon judgment and 
execution heing set aside. (See Smith ▼. Sydney 
6 L.R., Q.a. 20a) 

Wa&d r. ORtTT, Mac. 660. 

3 SuMantive Catue qf 

Action, 
Where the declaration in an action of tres- 
pass to land includes a claim for the destruction 
SplaintiflTs fences, the tresiwws to the chattels 
is a suhstantive cause of action ; and in the 
ahsence of justiBcation, the jury should be 
directed to find for the plaintiff. 

HoLDKB V, Whitk, 2 J.R., N.8., S.C., 88. 

'RemovinQ Fence (rfier WrU 



m Ejectment Iseued^ Pleading, 

To a declaration in trespass for the removal 
of a fence from plaintiff's land, defeodaot pleaded 
that the fence had been erected by the defendant 
when he was in possession of the land, and had 
been afterwards removed by him and re-erected 
on the true boundary between plaintiff's land 
and bis own, after the commencement of an 
action of ejectment by the plaintiff and before 
the date of defendant's plea and notice of in- 
tention to give ip possession. 

Held : That the plea was bad, the plaintiff's 
right to possession relating back to the date of 
the writ in ejectment. 

RVILLT V, FlLLOWES, 2 J.R., N.S., S.C., 110. 

«.^>_ See AcmoN, 2. 

jgff Leave amd Lioenss, 2. 



TRESSPASS TO LAND.— ^S'ec Pbohibition, 
20. 



-iS^ee MiSDiREcnoN, 1. 



TBIAJL—V^diet— Power of Judge to Ignore 
Ineeneible Finding, 

Where upon the trial of an action for 
malicious prosecution the jury found that the 
prosecution was not malicious, and returned a 
verdict for the plaintiff with afarthine damages, 
the Judge directed the verdict to be entered 
for the defendant. Upon motion for new 
trial : 

Eeld : That the Judge was right 

Lbbs V, Triwebk, Mac. 513. 

Kote, See Beg, v. Meaney, 32 L.J., M.C. 
24. 

TEUSTEE* — Costs andAlUnoances. 
A trustee cannot charge the trust estate with 



^ 



costs incurred by him imh is individual capacity 
in endeavouring to secure a fund for himself, 
even although the fund afterwards becomes 
available to the tmst estate, and that partly 
through the exertions of the trustee on his 
own behalf. 

WmTTiNGHAX V. Feoudfoot, Mac. 467. 

WUt^Property m England and 

m m aw* • M.* E9 - T_ 



New Zealand — Trustees^ appointing Fresh 
-'Separating Trusts, 

Where a testator left property in England and 
New Zealand together to three trustees, on the 
same trusts, but provided that a trustee residing 
in England might exercise the powers as to the 
English property, and a trustee in New Zealand 
might exercise the powers as to the New Zba- 
land property, and one trustee residing in 
England refused to act as to the New Zealand 
property, and the other two residing in New 
Zealacd petitioned for the appointment of J.S. 
in New Zealand as substitute for the English 
trustee (who consented) in respect of the New 
Zealand property. 

Held : That the Court could not grant the 
petition, as it would be thereby separating the 
original trust, and substituting a new scheme 
for the testator's, which it has no power to do. 

Be D. Scott's Will, 2 C.A., 441 ; 1 J.R., 
162. 



-Solicitor and Client-^Construc- 



tive Trustee. 

A solicitor who claims and receives money on 
behalf of his clients and pays, or accounts for 
it to them, is not a constructive trustee on 
behalf of persons entitled to the money, although 
it was wrongly paid to him, owing to a mlstaxe 
in law. 

Vennell v. Brandon, 3 C.A., 126 ; 1 J.R., 
N.S., C.A., la 



4 ** Trustees Act, 1 860, "S.s. 32,34, 

and ^b —Appointment of New Trustee- 
Orders Vesting Property and Bight to 
Sue^PUading— Status of Plaintiff Beg. 
Gen. 14,— BUI oj Sale- Demand— D^/auli 
— Power to Saze ami Sell witfiout Demand 
— New Trial or Arrest ofJtidgment, 

The Beg. Gen., 1856, B. 74, requires that 
when a party sets up in pleading a personal 
status or legal character in himself, he shall state 
the facts by virtue of which he becomes invested 
with it. "The Trustees Act, 1860," (adopted 
in 1864) gives the Supreme Court, by Section 
32, power to appoint new trustees, and by 
Sections 34 and 36, power, upon making any 
order for appointing a new trustee either by 
the same or a subsequent order, to direct that 
land shall vest, and that the right to sne or 
recover any chose in action shall vest, subject 
to the trust, in the person who, upon appomt- 

ment, shall be trustee. 

. 

The declaration averred that the trustees of 
a post nuptial settlement having refused to set 
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Trustee. 

under it, the wife petitioned the Court for the 
appointment of the plaintiff as a new trustee 
in substitution, and for an order vesting the 
property in the settlement mentioned, and for 
vesting the right to sue for ohoses in action, in 
him ; and that the Court made an order that 
the property should vest in the plaintiff, as 
trustee, and that the right to sue should vest 
in him as trustee, subject to the trusts ; but it 
did not make any order appointing the plaintiff 
trustee in place of the others. 

The declaration was held bad. 

A bill of sale by way of mortgage provided 
for seizing and selline the goods after demand 
and default ; but also provided that the 
moitgagees, a bank, might seize and sell 
without an^ notice if ''they in any way 
considered it necessary for the protection of 
their interests." 

Sefmhle : That under this provision the Bank, 
considering it necessary to seize, need not crive 
notice, or make any demand. 

SemJhle : That though the bill of sale stipulated 
that the Bank should not be liable for oamage 
arising for acts or defaults of any person in 
seizing, removing, or managing the property, 
they might have been liable for loss by gross 
negligence of persons employed. 

Hdd : That although a Judge ought not to 
srant a motion to extend the time mentioned in 
Keg. Gen., 1874, B. 2 (2), for moving for a new 
trial, Ac, yet, when an application was made 
on the subject in time, and the Judge treated it 
as the initiation of a motion, the hearing of 
which he postponed, the motion might be heard 
after the expiration of the term. (See Res. Gen. . 
1877, R 6.) 

WsBB (App.), National Bank of Nsw Zea- 
land (Resp.), 3 C.A., 334 ; 2 J.R., N.S., 
C.A., 1. 



-Joinder o/'cestois que trustent 



— Lease — Exceeding Powers Under Settle- 
ment — Rectification qf LeaM — Practice — 
" Trustee Act, 1860," S. 7. 

It is not necessarjr to the validity of an order 
made on the petition of a trustee under the 
Act, 1860, S. 37, that the ceatuis que trustent- 
should be parties to the petition, or be served 
with it. 

In a suit instituted for the purpose of recover' 
ing an interest in a trust estate wrongfully 
parted with by a former trustee, the cesiuis que 
trvsteni need not be joined. 

A settlement empowered the trusteees to 
demise the premises ** upon such terms and cou' 
ditions in all respects as the trust«>e8 should 
consider most advantageous, provided the term 
for which the same should be leased should not 
exceed 21 years." A lease granted by the 
trustees under this power for 21 years provided 
for a valuation of the premises three months 
before the expiration of the term, and also pro- 
vided that a further lease for 21 years should 



Trustee. 

then be put up to auction on certain terms and 
granted to the highest bidder ; or if there were 
no bids, then to the existing lessee. It was also 
provided that this agreement shotdd be carried 
out by the owner of the reversion for the time 
being : 

Held: (1) That the covenant ran with the 
land, and that, in the event of a breach, the 
owner of the reversion would be liable to an 
action. (2) That the terms of the lease exceeded 
the powers contained in the settlement (3) 
That the lease would be good in equity, the 
excess being separable; and that the Court 
would therefore rectify it by cancelling the 
objectionable provisions. 

CoYSRLm V, JoKL, 1 O.B. and F., S.O., 
138. 

Note, — Excepting Sections 64 and 66, the 
whole of the Trustees Act of 1860 is repealed by 
'* The Trustees Act, 1883." 



e^ 



Mortgage— Personal Liability 

of Trustees to Repay Principal — 
Friendly Society Acts— Covenant, 

Where the trustee of a Friendly Society 
covenants on behalf of himself, his successors 
in office, and his heirs, executors, administrators 
and assigns, to pay the principal sum advanced 
upon mortgage, he is personally liable upon the 
covenant, even although he has since resigned 
his trusteeship. 

Lallt and Othbrs v. Edoboombb and 
Othbrs, 1 L.R., S.C., 364. 



7 — Partnership — SoluAtor— Negli- 
gence— Liability qf One Partner Jar Trust 
Money Misappropriated by A nother hrfore 
Partnership, 

When a solicitor, representing that money of 
a client has been invested, misappropriates it, 
and afterwards takes a partner, pavment of 
iBterest by the firm does not establish such 
negligence or misconduct on the part of the 
inooming partner as to make him responsible 
for the antecedent fraud. 



Ardbn V, Roy, 1 L.R., C.A., 365. 



8- 



Public Trustee — Moneys 

Expended withouJb Notice qf Equitable 
Tike — Commission — Expenditure sub' 
sequent to Notice— ** Lunatics Act, 1868," 
Sections 14 and lOi — ** Public Trust 
Office Act, 1873," Sections 37, 38, 39. 

A. being entitled to a sum of money in the 
hands of trustees in Scotland, made a deed of 
assignment to trustees for his creditors. The 
Scotch trustees, having no notice of the assign- 
ment, sent the monejr to New Zealand to A., 
who had in the meantime become a lunatic, and 
who shortly afterwards died. The Public 
Trustee, without notice of the assignment, 
received the money as committee of the lunatio*8 
estate, and after his death held it as adminis- 
trator. The trustees under the deed of assign- 
ment having claimed the whole fund : 
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Tru9tee, 

Held: (1) That the Public Truitee, beinp; a 
public officer with statutory duties, is oot, with 
respect to property received by him as com- 
mittee or administrator, in the position of a 
volunteer or alienee of the estate. (2) That 
where there have been no laches on his part in 
discovering the true ownership, the Public 
Trustee may collect and administer all moneys 
to which there is a legal and apparent equitable 
title, and cannot be called upon to refund any 
moneys which he has bond Jide and without 
negligence disbursed upon that footing ; but he 
cannot retain commission, nor any expenses 
subsequent to notice. 

Cboss and Anothsr v. Pubuo Trustsx, 2 
L.B., 8.C. 10. 

J^ote.— The above Sections of "The Public 
Trust Office Act, 1873,'* have been repealed. 
'* The Lunatics Act, 1868," is repealed by " The 
Lunatics Act, 1882." 



•Dietriet Court — Commimon, 



A mere general understanding, without any 
written agreement, between a trustee and his 
cestui qw trust that the former is to be allowed 
a commission, is not sufficient to entitle the 
trustee to charge it against the trust estate. 

Graham v. Habbib, 2 L.R., S.C., 90. 



10- 



Breach oj Trwt—Fund left 

under C<mtrol of SoUcUor— Functions of 
Judge a/nd Jury m such Cases — Tenant 
for Life Consenting to Method qf Adminis- 
tration, 

It is not the function of a jury to determine 
whether a trustee has been guilty of any wilful 
neglect or default in the management of his 
trust ; but the jury having ascertaineJ any 
disputed questions of fact involved, the Court 
will determine whether they amount to a breach 
of trust. Where a solicitor, in whose hands 
moneys have been placed by trustees for invest- 
ment at his discretion, misappropriates part of 
the fund, the trustees are guilty of a breach of 
trust, and must replace the fund. But a tenant 
for life who has consented to this method of 
dealing with the fund, will be deprived of the 
interest upon the amount embezzled. In re 
Speight; Speight v. Qaunt (51 L.J. 715; 46 
L.T.R., 12& ; reversed on appeal, 22 Ch. Div., 
727 ; 52 L.J., Ch. 503 ; 48 L.T.R., 279 ; and in 
H.L., 9 App. Caa. 1) distinguished. 

Baylet and Tatb t^. Marshall and Othbrs, 
2L.R., C.A.,277. 

T7LTBA VIRES.— iSee Appbal from Justices, 
. See Contract, 8. ' 



'See Bankritftcy, 30. 
'See District Court, 1. 
'See New Zealand Co.*s 



Land Claim 



AST's Ordinance. 



Ultra Vires. 



See Contract, 22l 
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UNDATED SUMMONS— iSee Prohibitioh. 
18. 

UNINCOEPORATED BOARDS. 
Mandamus, 5. 



See 
See 



Abatement. 

UNNECESSARY AVERMENT. 
Criminal Law, 16. 

USAGE OF BANKERS.— ^8f«c Banker a»i> 
Customer, 3. < 

USAGE OF TRADK— Sfee Evidenoe, 2: 

YAQBANOY.— iSfee Appeal from Juamcxs, 
1, 16. 

VALIDITY OF AWARD.— ^«e Partner- 
ship, 10. 

VALUABLE CONSIDERATION.— «ee Dwn> 
OF Assignment. 

VALUING SECURITIES.— fi^ec Banrruptctt, 
32, 55. 

VARIANCE.- <^ee Arbitration, 3. 



'See pRAcrriCB, 17. 



VENDOR AND PURCHASER.— 5^a& and 
Delivery qf Chain, f o. b, — Loss by Fire. 

A contraot for the sale and delivery of gndn, 
stipulated that the grain should be delivered 
by the vendor f.o.b., atLyttelton. The vendor 
sent the grain by the railway to Lyttelton, 
where it was transferred in the books of the 
railway department to the purchaser's order, 
under instruotions from the vendor. Various 
quantities af the grain were delivered to 
different persons or transferred to their order in 
the books of the railway department, in pur- 
suance of orders receiv^ from the purchaser. 
The vendor did not deliver ajsy grain on board 
any vessel ; nor did he in any manner deal with 
it after delivery to the railway department. 
Part of the grain was destroyed by fire while in 
the sheds of the Railway Department. 

Evidence of mercantile usuage went to show 
that the vendor's liability in such caset would 
not cease until the grain was shipped f.o.b. 

Held: That the grain had passed out of the 
control of the vendor from the time that it wss 
transferred in the books of the railway depart- 
ment to the purchsser's order ; that it was at his 
risk when destroyed by fire ; and that he had 
entirely dispensed with the stipulation as to 
delivery f.o.D. 

Wilson v. King. 4 J.R., N.S., S.C., 73, 




ok V. HlIX AND 



Othkrs.— T'eTidof- and FurcJiaser—Sale by Av4:t ion— Want of Title— 



670 



Conditions of SaU .. •■ 1 .. " " " . 

' ~'^r.^x,x^ rHAl ^Vendor and Purchaser— Common Solioitor—Misappropria- 
■» tton of Purchase-money— Covenant against Encumbrances— Action on— Escrow . . 688 



~ p - 



: i ; 



- <» < 

t> — „ 



»• » » 






i: 



NEW ZEALAND. 



193 



Waste Lands, 

and consented to the setting aside of the parti- 
cular piece of land described ; Prendergast, G. J., 
donbtmg whether the Superintendent bad exer- 
cised the powers conferred on him in a suffi- 
ciently strict manner. 

M ORISON AND OtHBRS 0, PEARSON AND 

Others ( Waste Lands Board, &c. ), 3 C. A. , 
161; 1J.R.,N.S., G.A., 35. 



11 



'Applicatton to Purchase-^ 



Price Baised Pending Application, 

An application for the purchase of waste lane 
was duly made on the 27th June, 1873, and 
adjourned by the Waste Lands Board from timd 
to time until the 12th August, when it was 
granted. On the 9th July the price of the land 
was raised by Order in Council from £1 per 
acre to £3. 

Held (Williams J., dissenting;) : That the 
application being complete on the 27th June, and 
tnere being then no valid objection to it. the 
applicant became entitled, on the granting of his 
application, to purchase the land at the price at 
wliieh the land was open for sale on the 27th 
June— that is, £1 per acre. 

Spbnce v. Pearsoit and Others, 3 J.R., N.S., 
C.A., 1 ; 2 J.R., N.S., 8.C., 272. 



12- 



-Canterhuru Waste Lafids 



ReguUUiofns^ 1854 — ** Waste Lands Board 
Appeal Act, 1867," S.s. 2, 4, and 6— 
**Land Revenue Appropriation A ct, 1 858, " 
8. 4 — Mandamus — Preemptive Bight — 
Improvement on Homestead — Paym^'nt of 
Deposits — Beceiver of Land Becenue, 

A mandamus will not be granted at the suit 
of the holders of a pastoral license under The 
Canterbury Waste Lands Regulations, 1854, 
to enforce the pre-emptive right over a portion 
of the run by virtue of improvements on home- 
stead, and to compel the Board to receive the 
purchase money and deposits, and to issue a 
license to occupy, where the Board, after appli- 
cation b\ the holders of the license, has 
submitted a case under "The Waste Lands 
Boards Appeal Act, 1867," Sections 2 and 6, for 
the opinion of a Judge (by wb^h the Board is 
bound to be ffuided) ; because, if the Judge's 
opinion should be unfavourable to them, the 
licensees have another remedy, namely, by 
appeal under Section 4 of the Act. 

Bdd also (by a majority of the Court) : That 
although by the 17th Regulation, purchase 
moneys, and under the 66th, deposits, are to be 
paid to the Treasurer of the Board, yet, inasmuch 
as by "The Land Revenue Appropriation Act, 
1858,*' Section 4, all revenue and receipts arising 
from waste lands are to be paid to the Receiver 
of Land Revenue, and no other persons, such a 
deposit, being a receipt, if not revenue, must be 
paid to the Receiver, or it must appear that he 
M satisfied, before a lease to occupy can be 
issued. 



Waste Lands. 

Quare: Whether a holder of a license to 
whom a pre-emptive right over a portion of a 
run is granted in respect of " improvement on 
homestead " existing at the time of its issue, 
can claim to enforce it after the improvement 
on homestead has ceased to exist. 

Archer and Others, &c. (App.), Brittain 
and Others (being the Waste Lands 
Board in the Province of Canterbury) 
(Resp.), 2 C. A., 2H 1 J.B^> 69. 



13^— Canterhtifry — Canieifhury 

Waste Lands BeguUtions—Burai Land — 
Pre-emptive Bight, Exercise of, at 
Different Times —Form and Quantity. 

Under the Canterbury Waste Lands Regula- 
tions, it is not necessary to exercise a pre- 
emptive right to rural land at once over the 
whole block to which it applies ; but the owner 
of it may exercise such right from time to time 
in respect of such portions as may be included 
in the applications of other persons to purchase 
— and that, too, although the portions in ques- 
tion do not comply with the Regulations respect- 
ing form and quantity. 

Wilson (App.), Canterbury Waste Lands 
Board (Resp.), 3 C.A., 259; 1 J.R., 
N.S., C.A., 62. 
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General Land BegtdcUions, 

1853, S. 3, No. 1 —Payment "tnccw*"— 
Accepted Cheque on proper BanJs—Addi- 
tioncU BegukUions, 1855, S.s. 11 and 12— 
Simultaneous Applications- AjiplicaUon 
one day too UUefor payment on same day 
— Costs against Commissioner, 

By the General Land Regulations, 1853, 
Section 3. No. 7f intending purchasers of the 
waste lands of the Crown must pay to the 
Commissioner of Crown Lands, or other officer 
appointed in that behalf, in cash or scrip, the 
price of the land selected at 10s. an acre. 

By the Additional Regulations, 1855, Reg. 
11, all applications made upon the same day 
shall, for the purpose of determining who shall 
be entitled to bid at the auction to be held 
between competing applicants under Reg 12, 
to be deemed simultaneous. 

The office of the Commissioner for the 
Province of Hawke's Bay, at Napier, and that 
of the Receiver of Land Revenue are separate, 
but beneath the same roof. The course of 
business was for the Commissioner to f(ive the 
applicants a '* receive order," directed to the 
Receiver, without which the latter could not 
receive the purchase money. Both offices closed 
at 2 p.m. on Saturdays. 

On Saturday, 5th April, a little before 2 p.m., 
R. presented an application to the Commissioner 
for certain land, tendering a cheque on and 
accepted by the manager of the bank into which 
tiie Receiver had to pay purchase moneys. R, 
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Waste Lands, 

went into the ReoeiTer'f office before 2 p.m., 
and told him he had made the application, and 
asked him to wait to receive the money. The 
Commisaioner gave R. the order a few minutes 
past 2 ; but on going to the Receiver's office 
with it and the cheque, R. fouod the office 
closed. On Monday, the 7th, the Commissioner 
entered the application in his books as entered 
on the 5th. On the 7th K. made an application 
for part of the land ; the Commissioner treated 
B. and K. as having made simultaneous appli- 
cations, and gave notice of a sale by auction. 

An action was brought praying for an 
injunction to prevent the Commissioner from 
selling the land by auction. 

Hdd : (1) That R.*s application was complete 
on the 5th, and therefore the applications were 
not simultaneous. (2) That '*cash" does not 
necessarily mean " coin,'* aod that the ''accep- 
ted cheque " was equivalent to cash. (3) That 
if necessary the plaintifif should have a decree 
for an injunction. (4) Costs, being in the 
discretion of the Court, were not ffiven against 
the Commissioner under the circumstances of 
the case, and in the absence of specific regula- 
tions on the subject. 

Russell t;. Skaly (Commissioner of Crown 
Lands, Ac), 2 C.A., 498. 
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»* WesUand Waste Lands 

Act. 1870," S. 36 -- Statutory Offer — 
Application, 

"The Westland Waste Lands Act, 1870,'* 
Section 36, provides that, ** if any town sections 
put up within a defined block .... be 
not told, they may be purchased at any subse- 
quent sitting of the Board at the upset price." 

Hfid: That this is primarily a statutory offer 
to the first applicant ; that the Waste Lands 
Board has no power to retract this offer and 
reject an application ; and that therefore it is 
bound to sell to such applicant. 

Roberts r. Westland Waste Lands Boabd, 
2J.K., 30. 
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Land Act, 1877" — 
Survey— ** Land Tranter Act, 1870." 

An applicant for waste land in the Canterbury 
District paid the purchase money as for a certain 
nomber of acres, and received licenses from the 
Waste Lands Board to occupy the land. Before 
the land was surveyed a river overflowed part 
of it, sweeping away part of the soil, and 
forming through it several channels filled with 
strt-ams of running water. On survey the 
officer employed reported that much of the 
land described in the application "did not 
exist," and the applicant applied for a refund 
of a proportionate part of the purchase money. 

Held: (1) That Clause 4 of Appendix O. of 
"The Land Act, 1877," does not invest any 
surveyor emnloyed by the Waste Lands Board 
with an iaaependent function \ he has no 
status and authority independent of the Board, 



Waste Lands. 

and is merely to be recognised as a Drofesaional 
assistant and adviser. (2) A purchaser must 
suffer the loss by deterioration of the land 
purchased from the time of a valid agreement 
for sale, so long as the land remains in esse. 
(3) The ^ird proviso in Clause 4 of Appendix G 
to " The Land Act, 1877," providing for a 
refund where " the whole extent of the land in 
the selected district falU short of the quantity 
paid for by the purchaser," does not apply to 
such a case as the present, but to one where it 
appears on survey that an application has been 
granted for land which at the date of the 
application did not in any shape exist 

Faoan v. The Cante&burv Waste Laxds 
Board, 1 L.R., S.C., 242. 



17 WasU Lands (^the Crown— 

" Land Act, 1877 ''—Deferred Payment 
Settlers— License to Occupy— Liability q/" 
Licensee —Breachof Condition— Forf^ttire 

— Waiver. 

The breach by a deferred payment settler of 
any of the conditions of a license to occupy 
under "The Land Act, 1877," entails sn 
absolute forfeiture of his purchase or lioense to 
occupy tho land. The lioensee cannot be sued 
for the instalments of his purchase money even 
when he has covenanted to pay them, and even 
when he has occupied the land for years without 
payment ; and he incurs no other penalty than 
the loM of his previous payments and the value 
in whole or in part of his improvements. Such 
a forfeiture incurred by the breach of any of 
the conditions of the license to occupy is not 
waivable by the Crown. Davenport v. The 
Queen (L.R. 3, App. Cas. 116) distinguished. 
The refusal of the licensee to pay the instalments 
of purchase money is a sufficient repudiation, 
even although he continues to occupy the 
land. 

Senible: That in some other form of action 
compensation for past occupation may be 
recovered by the Crown. 

Maitland v. Mebvtn, 1 L.R., C.A. 156. 
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"2A4J Land Act, 1877," 

Section 60 and Section 7 of Appendix H- 
— Deferred Payment Sdector— Voluntary 
Forfeiture of Selection — Acquisition of 
Freehold qf Land Selection. 

Sections Ml, Appendix H., of "The Land 
Act, 1877," are limited to cash sales, and do 
not apply to sales of land on deferred payment 
A de^rred payment selector under the Act who 
voluntarily forfeits his interest in the land 
through non payment of purchase money, and 
afterwards purchases the fee simple of the same 
land when put up to auction by the Crown, if 
not precluded by Section 60 from again selecting 
land on deferred payment. 

Hbftban V, The Land Boabd of tbi 
Otago DiSTRior, 2 L.R., S.C., 81. 
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" Land Act, 1877," Section 

25 — Land on D^erred Payment — 
FunctioTu of Land Board, Ministerial 
and Judicial — Mandamus. 



Land Boards constitnted under "The Land 
Act, 1877," have a ministerial duty to perform 
in making enquiry as to whether licensees have 
the necessary qualifications, and whether the 
conditions on which licenses to occupy land on 
deferred payment issue have been complied 
with. While the Land Board is bona fide 
investigating such matters the Court will not 
by mandamus direct the issae of a license. 

Semble: By Section 25, Sub-section 7, of 
**The Land Act, 1877," Land Boards have 
judicial powers which enable them to ho'd 
enouiries as to the qaalifications of licensees 
ana compliance with tue conditions of licenses. 

JOHNSTOM V. MaITLAND AND OtHSBS, 2 LR., 

C.A., 25. 






•PaxAoTol License. 



A license to occupy ansold Crown lands as a 
pastoral run is not void for uncertainty even 
although one of the boundaries of the run 
remains "to be fixed." 

New Zbaland and AnsrBALiAir Land Co. v. 
Botes and Others, Mac. 693. 



^See Gold Field, 6. 
-See iNJUNonoN, 4. 
-See Mandamus, 7. 
-iSIee Covenant, 1. 



WASTE LANDS BOARD APPEAL ACT, 
1867— S.S. 6 and 4— Case for Opini<m oj 
Supreme Court—Appeal Court — Costs. 

There is no appeal to the Court of Appeal 
from an opinion siven by the Supreme Court on 
a case stated under " The Waste Lands Board 
Appeal Act, 1867," Sec. 6, which is made bind- 
ing on the Board. When the respondents 
refrained from objecting to leave being granted 
by the Supreme Court to appeal in such a case, 
and acted upon it, the Court of Appeal refused 
to give them costs on dismissing toe appeal. 

Macintosh (App.), Waste Lands Board of 
Southland (Resp.), 3 C.A, 90 ; 1 J.B.., 
N.S., C.A., 17; also re Mobison, 
C.L.J., 122. 



An application for waste lands, reserved by 
proclamation, alter the expiration of the time 
limited for reserve, should be granted by the 
Board. 

Gamman v. Cantevbubt Waste Lands 
Board, 1 J.R., N.S., S,C., 49. 



WATEB RATE.— "Dimedin Waterworks Act, 
1864 "—Construction— Condition Prece- 
dent to Levying Rate. 

*<TheDanedin Waterworks Act.*' Section 
36, provides that the company shall lay the 
necessary service pipes and stopcocks from the 
main pipe to the buildiufl; line of the street 
opposite all messuages. . And immeiiately on 
such pipe being laid aod notice given, the 
occupiers, &a, shall be liable to rates. 

Held: That the company must lav the ser- 
vice pipe and stopcock from the mim pipe to 
the building line, as well as the main pipe, 
before it can charge the occupier with the 
rates. 

DuNEDiN Waterworks Company v. Drum- 
MOND, 1 C.A., 399. 



1871." 



" Highway Board Act, 



A rate was made in January, 1873, for the 
year ending June, 1873. *' The Hii^hway 
iBoards Empowering Act, 1871," was brought 
into operation in Otago on the 20th Ani^nst, 
1873. In a suit commenced in October, 1883, 

Held: That the 12th Section of the Act 
applied to the action commenced in October, 
1873, notwithstanding that some other sections 
of the Act gave the ratepayers some remedies 
of which the present appellante could not avail 
themselves, as the Act was not in force when the 
rate was made. 

The Dunedin Waterworks Co. (App.), and 
The Halfway Bush Road Board 
(Reap.), 1 J.R., 193. 

WATEBS.— <S^e« Gold Fields, 8. 



See Riparian Rights. 

See 



St. e% ** « I 

^ § B 3 ^ 3 

g- s § i 5 a 

OB 



^ T "^ > M 

I n§ » 

^ Ob i » «^ 



s 




' WHA.BF.— ^^e NEdLioENOE, 2, 3. 



Rivers. ^ 



7 



WHARF DUES. — '•fl'arftoMrs Act, 1878," 
Section 132, Sub section ^—Qoods for 
the Service of her Majesty. 

The defendant, under a contract with the 
Colonial Government, landed coals on the 
Railway Wharf at Wellington. It was admitted 
that the coals so landed did not become the 
property of her Majesty until placed in the 
tracks on the wharf, and taVen delivery of by 
the proper Government officer. 

Held : That coals so ultimately teken delivery 
of were none the less, before the property of 
them vests in the Crown, goods for the service 
of her Majesty in the Colony within the 
meaning of the Sub-section, and that the 
defendant was not liable to pay wharf dues 
npon them. 

Welunoton Harbour Board v, Williamsi 
1 L.R., S.C., 293. 
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